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ABATEMENT AND REVIVOR: ' PAGE

1. In the absence of a statute otherwise providing, a suit
to restrain a state official and his successors from levying and
assessing a tax under a state law, claimed to be unconstitu-
tional, abates upon expiration of his term of office. Pullman
Co.v. Knolh. ... ..o i

2. Under Texas Rev. Stats., Art. 1206, a suit against a cor-
poration is not abated by. its dissolution pending appeal.
Pease v. Rathbun-Jones Co.. .. ......ccviuvveinnrvn.n.

3. Error in suing out writ of error in the name of a plaintiff
after he had died while case was pending in Circuit Court of
Appeals held waived by stipulation of counsel in that court
that administrator might be substituted.  McCluskey v.
Marysville & Northern Ry.. ..

ACTION. See Cause of Action.

ACTS OF CONGRESS. See Table at front of vol;ime; Stat-
utes.

ADEQUATE REMEDY AT LAW, See Equity, 4.

ADMINISTRATION OF ESTATES.. See .Executors and
Administrators. . :

ADMINISTRATIVﬁ CONSTRUCTION AND REGULA-
TIONS. See Procedure; Public Lands.

ADMIRALTY:
1. A violation of neutrahty by a belhgerent in wrongfully
making usé of an American port for storing indefinitely a
merchant vessel and cargo captured on the high seas affords
jurisdiction in admiralty to the District Court to scize the
vessel and cargo and restore them to their private owners.

. The Appam. ..
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ADMIRALTY—Continued.

2. Proceedings in a prize court of the belligerent country
could not oust the jurisdiction of the District Court having
the vessel in custody or defeat its judgment. Id.

3. The British steamer Appam, captured on the high seas
and navigated to an American port in control of German
officers and crew, held to have been brought here as a prize.
Id.

4. Under established principles of international law, it is a
breach of our neutral rights for one of two belligerents, with

“both of which we are at peace, to make use of our ports for
the indefinite storing of prizes captured from its adversary-.-

Id.

5. Failure of our gévernment to issue a proclamation on the
subject will not warrant such use of our ports; certainly not
where the possibility of removal depends upon recruiting
-crews in violation of our established rules of neutrality. Id.

6. The Treaty with Prussia, 1799, makes no provision for

indefinite stay of vessels, and includes prizes only when in-

charge of vessels of war. Id.

7. Under Art. 16 of International Regulations for preventing
collisions at sea, it is the duty of a steam vessel proceeding

PAGE

in a fog upon hearing-the fog signal of another vessel whose .

position is not ascertained to stop the engines, if the circum-
stances admit. Lie v. San Francisco & Portland S. S. Co. . .

8. The fact that the vessel was navigated in accordance with
good seamanship does not excuse a breach of the duty con-
tributing directly to cause the collision. Id.

9. When both masters are negligent and the negligence of
each continues to operate as an efficient ¢cause until the mo-
ment when the accident occurs, the doctrine of major and
minor fault does not apply. Id.

ADVERSE POSSESSION:

1. This court will not review a state decision against a claim
of title by adverse possession where the question is essen-
tially local and dependent upon an appreciation of evidence
as to conduct of parties. Donohue v. Vosper............

2. The seven year statute of limitations of Washington does

not apply when claim of title accompanying possession is not.
made in good faith. Baker v. Schofield.................

291
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ALIENATION, RESTRAINT ON. See Indians, 2-6; Pat- pagE
ents for Inventions.

ALIENS. Sec Naturalization Act.

ALIMONY: :
A State may seize absent, dlvorced husband’s bank account
to satisfy decree of alimony. Pennington v, Fourth Natl.
Bank.. .. .. .. e i, 269

ALLOTMENTS. See Indians..

AMENDMENT:
Trial court, in its sound discretion, may allow a new cause of
action to be set up by amendment of complaint. Thomsen
V. Cayser OSSP & )

ANTI-TRUST ACT: .
1. A combination of foreign steamship owners to end com-
petition between themselves and suppress it from without,
which exacted from shippers deposits in addition to freight
charges to be repaid subsequently as rebates if the shippers
used vessels of the combination to the exclusion of compet-
itors; and which in particular cases cut rates with compet-
itors by means of *‘ fighting ships,” held unlawful under the
Sherman Act. Thomsen v. Cayser .................... 66

2. Common carriers are under a duty to compete, and are
subject in a peculiar degree to the policy of the Sherman
Act. Id. '

3. A combination is not excusable on the ground that it was
induced by good motives and produced good results. Id.

4. The fact that the parties might have stayed out of the
business cannot justify an unlawful combination. Id.

5. A combination affecting the foreign commerce of this
country and put in operation here, though formed abroad, is
within the act; and those actively participating in its man-
’ agement here are liable under § 7 though they are not the
principals. -Id. -

6. When more than a réasonable rate is exacted, the excess
over what was reasonable affords a basis for the damages re-
coverable under § 7. Id.

See Damages, 3-5.
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APPEAL AND ERROR. Seec Jurisdiction; Procedure,

INDEX.

APPEAL BONDS:

Judgment on. See Sureties.

ARBITRATION:

The Act of Sept. 3,5, 19186, to establish an 8-hour day for em-
ployees of interstate carriers, in substance and effect is an
exertion of the power of Congress, existing under the circum-
stances, to arbitrate compulsorily the dispute between the
carriers and employees affected. Wilson v. New. ........

ASSUMPTION OF RISK. See Employers’ Liability Act,

7, 8; Negligence, 1-6.

ATTACHMENT: :

1. Consistently with the Constitution, States' may seize tan-
gible and intangible property to satisfy obligations.of absent

owners. Pennington v. Fourth Natl. Bank............. ..
2. Essentials to power are presence of res, its seizure at com-

mencement of proceedings, and opportunity of the owner to
be heard. Id.

PAGB

332

269

3. Where these essentials exist, a decree for alimony will be _

valid as a charge upon divorced husband’s bank account.
Id.

4. An injunction entered at commencement of proceedings
for divorce and alimony operates as seizure, in nature of ‘a
garnishment, of defendant’s bank account. Id.

" ATTORNEYS. See Disharment.

"BANKRUPTCY ACT:

1. A suit by a trustee in bankruptey, under § 60b, to set
aside.an unlawful preference; is a controversy arising in a
bankruptey proceeding. Staats Co. v. Security Trust &
Savgs. BAnk . .. ..o ii i e e

2. In such controversies, judgnients and decrees of the Cir-
cuit Courts of Appeals are final (Act Jan. 28, 1915), and are
reviewable in this court only by certiorari. Id.

BANKS. See National Banks.

121
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BILL OF LADING. See Interstate Commerce Acts, 9-16; pagn
Carriers, 9-16.

BONDS. See Stocks. :
Appeal bonds. See Sureties.

BUCKET SHOPS. See Contracts, 1-2.

BURDEN OF PROOF:
1. A State may provide that failure to safeguard dangerous
machinery shall be negligence, and in actions by employees
for injury abolish the deéfenses of contributory negligence
and assumption of risk and place the burden on the defend-
ant of showmg comphance thh the act. Bowersock v.
Smith. . . )

2. A State may provide that where an employer has -ejected
a workmen’s compensation act the presumption shall be that
injury was due to his negligence, and that burden of proof
shall be upon employer. Hawkins v. Bleakly ............ 210

3. Quere: When carrier proves a cause of delay of the goods
Tor which it was not responsible under terms of bill of lading,
does burden shift to shipper to prove negligence in dealing
with the situation thereafter? . Pennsylvania R. R. v.
OUUIE Bros.. . .. o e e e e e e e e e ... B74

4. A criminal statute which shifts the burden of proof in
prosecutions under it for making contracts for future deliv-
ery of goods when delivery is not intended affords no ground,
in a civil action to enforce a.contract, for holding that the
averments of the petition regarding the intent to deliver
must be taken to be untrue. Bond v. Hume............ 15 .

- CANCELLATION:

1. The United States cannot maintain for the benefit of an
Indian a suit, to annul a deed which, by force of the Clapp
Amendment, he had full power to make, on the ground that :
it was procured by fraud. Unaited States v. Waller.. .. ... 452

2. A certificate of citizenship granted on a state of facts
showing petitioner not qualified is subject to be annulled in
an independent suit by the United States under § 15 of the
Naturalization Act. United States v. Ginsberg. .. ........ 472

CARMACK AMENDMENT. -See Interstate Commerce
Acts, 9 et seq.
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CARRIERS. See Employers’ Liability Act; Interstate pagm
Commerce Acts; Safety Appliance Act.

1. Common carriers are under a duty to compete, and are
subject in a peculiar degree to the pohcy of the Sherman .
Act. Thomsen v. Cayser .. A 1

2. The business of common carriers by rail is in one aspect
a public business because of the interest of society in its.con-
tinued operation and rightful conduct; and this public in-
terest gives rise to a public right of regulatlon_ to the full
extent necessary to secure and protect it. Wilsonv. New ... 332

3. A railroad company, not owning property in a State, is
not doing business there when it merely ships goods into the
State over lines of a connecting carrier, each receiving a
proportionate share of the freight charged for the interstate
haul, and the connécting carrier there sells coupon tickets
and advertises the other company’s name to promote travel .
and public convenience. Phila. & Reading Ry. v. McKibbin 264

4, Under Kentucky laws a railroad company is required to
take notice of the places where numerous people are accus-
tomed t0 cross or be upon its tracks and to moderate the
speed of its trains, maintain lookouts and give proper signals

- to prevent injuries. McAllister v. Ches. & Okio Ry....... 302

5. Under Kentucky laws lessor and lessee railroads are
jointly liable for injuries or death inflicted on persons on
tracks, not- trespassers, by negligence of lessee in operating
trains. Id.

6. Who are shippers of goods so far as concerns their rela-
tions with carrier over whose lines the consxgnments go?
Lehigh Valley R. R. v. United Stales. . ... 444

7. A switch track, ownéd by a railroad company and con-
necting with its main line, used by a packing company under
a license, held not a private track. Swift & Co. v. Hocking
ValleyRy.. .: .. oo ooe i i i i .. 281

8. When are private cars, let to carrier, in service of carrier?
Id.

‘9, In an action for damage to goods caused by delay in for-
warding, where carrier defends on ground that delay was due
to proven conditions of traffic. beyond its control—due to a
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CARRIERS—Continued. B PAGE
strike,—affording an excuse under the bill of lading, evidence
that the goods were received after the strike and that delay
was caused by preferring other goods in delivery held suffi-
cient evidence of neghgence to go to jury. Pennsylvama
,R R.v. Olwzt Bros. . O S 1 £

10. Quere;, When carrier proves a cause of delay of the
goods for which.it was not responsible under terms of bill of
lading, does burden shift to shipper to prove negligence in
dealing with the situation thereafter? Id.

11. When carrier and shipper agree that measure of dam-
ages shall be value of goods at place and time of shipment,
freight paid upon delivery may be added to the depreciation
of such value caused by carrier’s default. Id.

12. Where goods are brought to destination in a damaged
condition, and sold at less than their value at shipment, the

carrier is liable to refund freight paid if the damage resulted

from its negligence. Id. ‘

13. A stipulation conditioning carrier’s liability for damage
to goods upon written notice being given by consignee is
valid if the terms are reasonable St. Louzs, I. Mt. & So. Ry.
v. Starbird . e e e e e e i, .. D92

14. Reasonableness depends on nature of goods and circum-
stances of each case; 36 hours i in case of -perishable fruit is
not unreasonable. Id.

15. Such a stipulation held merely to require notice of inten-
tion to claim damages without ascertaining or specifying
amount. Id.

16. Verbal notice to a dock-master of delivering carrier does
not satisfy stipulation. Id.

CAUSE OF ACTION: _
1. Trial court, in sound dlscretlon may allow new cause of
action to be set up by amendment of complaint. Tkomsen
volayser. ... .. . e 66

2. Suit against Secretary of Interior and Commis{sioner of
General Land Office to restrain issuance of patent to an

- individual who has entered coal land claimed by plaintiff is
@ suit against the United States. New Mezico v.Lane.... 52



672

CAUSE OF ACTION—Continued.

INDEX.

3. Under Carmack Amendment, the lawful holder of bill of
lading may sue without proving ownership of goods. Penn-
sylvanta B. R. v.Olivit Bros. .. .. .. ..o e vneiinnnld

4. A petition averring that decedent was negligently and
wantonly run down and killed at a public crossing, without
fault on his part, and specifying the acts of negligence, held
to state a joint cause of action against lessor and lessee rail-
roads under the law of Kentucky. McAllister v. Ches. &
ORIO RY.. .. ettt e i e e

CERTIFICATE OF CITIZENSHIP. See Naturalization

Act.

CERTIFYING OF QUESTIONS. See Procedure, VII.

CERTIORARI:

1. This court will dismiss,a certlorarl upon dxscovermg that
the question which induced the issuance of the writ does not
arise on the record. Tyrrell v. District of Columbia . .

2. In controversies arising in bankrupt‘cy proceedings (e. g.,
suit by trustee to set aside preference), a final judgment of
the Circuit Court of Appeals is reviewable only by certiorari.
Staats Co. v. Security Trust & Savgs. Bank...............

3. Amendment to § 4 of Rule 37

CIRCUIT COURTS:

The provisions of § 764, Rev. Stats., as'amended, for review
in this court of appellate ]udgments of Circuit Courts in
habeas corpus cases, were repealed by the Judiciary Act of
1891 and § 289, Jud. Code, a,bohshlng Circuit Courts. Horn
v. Mitchell. .

CIRCUIT COURTS OF APPEALS. See Jurisdiction.

CITY ORDINANCES.: See Franchise and License.

Granting franchise to construct and operate water works,
construed with respect to duration of franchise. Owensboro
v. Owensboro Water WorksCo.. .. .. .. .. ..o v iniinn e

COLLISIONS. Seec Admiralty, 7-9.

PAGE
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COMITY. See Constitﬁtional Law, IL . PAGE

1. The courts of an in-lependent sovereignty will not enforce
a foreign contract wtere such action would be contrary to
good morals or violate its public policy. Bond v. Hume... 15

2. They will refuse to enforce foreign contracts, valid where
made, only when constrained by clear conviction of the exist-
ence of the conditions justifying that course. Id..

3. The public policy indicated by enactments of the law-
making power controls comity in the enforcement of foreign
contracts. Id. ' '

COMMERCE. See Anti-Trust Act; Constitutional Law,
III; Interstate Commerce; Interstate Commerce Acts;
Waters and Water Rights.

COMMON CARRIERS. See Garriers.
COMPUTATION OF TIME. Sce Time.
CONDEMNATION. See Eminent Domain.

CONFLICT OF LAWS. See Comity.

CONGRESS. Sce Constitutional Law; Statutes.’
Power to punish for contempti. Marshall v. Gordon .. .. .. 521

CONSIGNOR AND CONSIGNEE. See Carriers.
Who are shippers of goods as regards relations with inter-
state carrier over whose lines consignments go? Lehigh
Valley R. R. v. United States. .. .. ...................... 444

CONSPIRACY. See Criminal Law, 6-7; Anti-Trust Act.

CONSTITUTIONAL LAW:
Jurisdiction of this court in disbarment proceedings. See -
Jurisdiction, II, (1).

I. General References, p. 674.
II. State Equality and Comity, p. 675
II1. Commerce Clause, p. 675.

IV. Contempt, Power of House of Representatives to Punish
for, p. 676, :
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CONSTITUTIONAL LAW-—Continued.
V. Contract Clause, p. 676.

VI. Elections, p. 677.
VII. Full Faith and Credit, p. 677.
VIII. Impeachment, p. 677. .
IX. Indians, p. 678.
X. Public Lands, p. 678.
XI. Republican Form of Government, p. 678.

XII. Fifth Amendment:
(1) Taking Private Property for Public Use, p. 678.
(2) Due Process of Law, p. 679.

XIII. Seventh Amendment: Right to Jury, p. 680.

XIV. Fourteenth Amendment: .
" (1) General, p. 680.
(2) Notice and Opportunity for Hearing.
(a) Service of Process, Foreign Corporations,
Attachment, p. 680.

i

(b) ' Statutory Presumptions and Shifting Burden

of Proof, p. 682.
(c) Retroactive Judicial Construction, p. 682.
(d) Administrative Proceedings and Curtailment
' of Judicial Remedies, p. 682.
(e) Appeal in Criminal Cases, p. 682.
(3) Jury, p. 683.
(4) Police Regulations Affecting Property and Liberty
—Subjects and Methods.
(2) Regulating Rights and Liabilities of Em-
ployer and Employee, p. 683. .
(b) Affecting Railroad’s Franchise and Llablhty
for Torts, p. 685.
(¢) Taking Property for Public Use, p. 685.
(5) State Taxation, p. 685
(6) Equal Protection of the Laws, p. 685.

XV. Who may Question Constitutionality of Statutes. Pre-
sumptions in their Favor, p. 686.

XVI. Adopting State Construction and Findings, p. 688.

I. General References.

PAGE

1. Although emergency may not -create federal power, it .

may afford ground for exerting a power confcrred Wilson
v. New .

Lo 332
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INDEX.

2. Executive regulations under an act of Congress which
exceed the power of Congress may be disregarded as void,
but not such as are illiberal, inequitable or unwise. Utah
Power Co. v. Untited States. .. ............c.coveeein..

"3. The United States is not estopped by agreements of its

officers not sanctioned by law, or subject to the doctrine of
laches, especially in a suit to enforce its policy respecting
public lands. Id.

4. The power of the States to seize tangible and intangible
property to satisfy obligations of absent owners is not ob-
structed by the Federal Constitution. Pennington v. Fourth
Natl. Bank.... .. ... coveeriiniiiainnnnn

I1. State Equality and Comity.

I1I1.

1. Towa was admitted to the Union upon equal footing with

_all other States with equal right to abolish or limit trial by

jury irrespective of the provisions contained in the Ordi-
nance of 1787 for the government of the Northwest Ter-
ritory. Hawkins v.Bleakly ...........................

2. The principles which lead the courts to accept legislative
definitions of public policy in respect to contracts, and to
enforce foreign contracts, valid where made, if not clearly
contrary to local policy, apply with added force as between
the States of the Union.- Bond v. Hume.. .. .......... ..

3. Quere: Whether the existence of a state statute punish-
ing the making of contracts for goods or securities to be de-
livered in future where actual delivery was not intended in
good faith could constitutionally justify the courts of that
State or the United States courts sitting there in refusing to

execute such a contract validly made in another State? Id.

Commerce Clause. See infra XII, (2) 1-4.

1. Where a particular subject lies within the commerce
clause, the extent to which it may be regulated depends upon
the nature and appropriateness of the means adopted.
Wilson V. New .. .. oo vttt it e e e e e i i

2. Congress may regulate the hours of labor of railway em-
ployees engaged in interstate commerce. Id.

3. For the purpose of preventing a complete stoppage of in-
terstate traffic through a strike, Congress has power to fix

675
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IV.

the wages of railway employees during a reasonable period,
to afford an opportunity for employers and employees to
agree upon wage standards of their own. Id.

4. Such a provision is in the nature of compulsory arbitra-
tion of the dispute. Id.

5. When navigable streams affording ways of commerce
between States are improved by the federal government by
raising the water by locks and dams, they remain as thus
improved navigable waters of the United States for all pur-
poses of federal jurisdiction and regulation. United States

PAGB

v. Cress. 316

6. In improving navigable streams under the commerce
power the government must afford due compensation for
private property taken as required by the Fifth Amendment.
Id.

Contempt, Power of House of Representatives to Pun-
ish for.

1. The House has no express power to punish for contempt
except as committed by its own members. Art. 1, § 5.
Marshall v.Gordon .. .......... .. .. .. .. . 0 . e

2. It has implied power to deal directly with contempt only
so far as necessary to. preserve and exercise the legislative
authority expressly granted. Id.

3. This is-not a power to inflict punishment in the strict
sense but a power to prevent acts obstructing the discharge
of legislative duty and to compel acts essential to its per-
formance. Id. '

" 4. The power is limited to imprisonment during the session

of the body of Congress affected by the contempt. Id.

5. In the absence of manifest abuse of discretion, this im-
plied power is not sub;ect in its exercise to judicial inter-
ference. Id.

6. In quahty and quantity it is the same when exerted in
behalf of the 1mpea.chment powers as in other cases. Id.

V Contract Clause.

1. A provision in-a special railroad charter permitting the
grantee to lease its road to any other railroad company

521
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VI

INDEX.

“ upon such terms as may be mutually agreed upon ’ is'not
to be construed as authority for the lessor and lessee to de-
termine what shall be their respective liabilities toward third
persons tortiously injured in the operation of the road when
leased; therefore it creates no contract right which would be
impaired by subsequent legislation rendering lessor and
lessee jointly liable for torts of the latter. Chicago & Alton
R.Rv.McWhirt .. .. ..o i

Elections. See general title * Elections.”

1. Queere: Whether the power of Congress to regulate elec-

* tions of senators and representatives; Art. 1, § 4, is applic-

able to a general nominating primary as distinguished from
a final election? ~United States v. Gradwell .. .. .. .... ...

. 2. The rights of candidates for nomination for the office of

United States Senator at a primary in West Virginia held to
spring from the West Virginia primary election law and not
from the Constitution or laws of the United States. Id.

VII. Full Faith and Credit.

1. Failure to give effect to an Indian lease approved by the
United States Court for the Indian Territory cannot be said
to deny full faith and credit when the approval was expressly
conditioned upon approval by the Secretary of the Interior,
which was not given. Waellsville Oil Co. v: Miller .. .. .. ..

2. A mere error of construction committed by a state court
in a candid effort to construe the laws of another State is not
a denial of full faith and credit. Penna. Fire Ins. Co. V.
Gold Issue MiningCo............... i

VI.II. Impeachment.

677

PAGB

422

. 476

93

1. Proceedings by sib-committee of the House of Represent- .

atives in making an inquiry concerning the liability of an
official to impeachment held not to amount to impeachment
proceedings. Marshall v.Gordon. ......................

2. The power of the House to punish for contempt is the
same when exerted in protection of the 1mpeachment power
as in other cases.. Id.

See Contempt, supra, IV.

521
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IX. Indians.

1. In the exercise of its guardianship over tribal Indians,
Congress may adjust its action to meet new and changing
conditions, provided no fundamental ‘right be violated.
United Statesv. Rowell .. .. .. .......................... 464

2. Having directed that a patent be issued to an individual
for land assigned him as an Indian allotment, Congress had
power to recall the direction upon finding that the tract had
been lawfully devoted to a special use—school purposes,—
from which it could not be withdrawn without due regard to
the tribe, or that in situation and value it exceeded a fair dis-
tributive share—this without prejudice to the allottee’s ob-

taining another allotment. Id.
X. Public Lands.

1. The power to regulate the ‘use of lands of the United
States and to prescribe the conditions upon which rights in
them may be acquired by others is exclusively in Congress.
Utah Power Co. v. United States........................ 389

2. The inclusion of public lands within a State does not
diminish this power or subject the lands or interests in them
to disposition by the state power. Id.

3. Congress is allowed wide discretion in controlling the use
of public lands through administrative regulations. Id.

XI. Republican Form of Government.

1. Whether the constitutional guaranty of a republican form
of government, Art. IV, § 4, has been violated is not a judi-
cial question but a political one addressed to Congress.
Mountain Timber Co.v. Washington .. ................... 219

XII. Fifth Ameﬁdment.
(1) Taking Private Property for Public Use.

1. The taking of private property in the exercise of the com-
merce power must be in accordance with the Fifth Amend-
ment. United Statesv.Cress. .......................... 316

2. The flooding of private lands along non-navigable trib-
utary as-a result of raising a navigable stream may amount
to a partial taking of the land so flooded, where the flooding
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is periodical, and render the government liable to compen-
. sate the owner in exchange for the easement to overflow the
lands. Id. ’

3. Loss of a ford over a non-navigable tributary, used in
connection with a private right of way, and loss of water
power used in operating.a mill due to the flooding of the
tributary through the raising of a navigable stream held
taking of private property for which the United States must
pay. Id. '

(2) Due Process of Law. See supra, IX, ¢ Indians.”

1. An act of Congress fixing the wages of employees of inter-
state railroads temporarily to avert the calamity of a general
strike held not to be an invasion of the private rights of either
carriers or employees. Wilson v. New. .. ....... ....... 332

2. All the business and property of an interstate carrier is
subject to such regulation as is required to protect public
interest in interstate commerce. Id.

3. Similarly, the liberty of the employees of such carriers
is subject to limitation by Congress under the commerce
power as may be necessary for the protection of interstate
commerce. Id.

4. An act “ to establish an eight-hour day for employees of
carriers engaged in interstate and foreign commerce, and for
other purposes,” is constitutional and is not open to the ob-
jection that its provisions are unworkable. Id.

5. Where Congress, in exercising its power to distribute
tribal lands by allotment, directs the Secretary of the Inte-
rior to issue a patent to certain land to a member of an In-
dian tribe, it has power to recall the direction before the pat-
ent is issued and the full title passed. United States v.
Rowell. ... .. .. . . . ... 404

6. Lands having been granted to the Oregon & California
Railroad Company by laws reserving the right of alteration
or repeal, designed to distribute the lands to actual settlers
while conferring on the grantee an interest to obtain not
more than $2.50 per acre, and the plan having turned out
unworkable largely through the grantee’s misconduct, Con-
gress had power, as against the railroad and its mortgage
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trustee, to resume the title in the United States making
suitable provision by law for the protection of such interest
of the railroad company. 0regon & Cal. R. R. v. United
States e

7. Quere: Whether the power of the_-federal courts in equity
to render summary judgment against sureties on appeal
bonds is dependent upon notice to the sureties? Pease v.
Rathbun-Jones Co... .. ..o i,

XIII. Seventh Amendment. Right to Jury.

1. A workmen’s compensation act which does away with
trial by jury in the federal courts indirectly by abolishing all
right to recovery as between employer and employee for the
future, but which does not attempt to interfere with existing
rights of action, is not violative of the Seventh Amendment.
Mountarn Timber Co. v. Washington. .

2. Granting summary judgment on appeal bonds in the fed-
eral courts is not an evasion of the surety’s right to a trial by
jury. Pease v. Rathbun-Jones Co.. .....................

XIV. Fourteenth Amendment.
(1)V General.

1. The question whether a state law deprives of a right se-
cired by the Constitution depends not on how the law is
characterized but on its operation and effect. Mountain
Timber Co. v. Washington .. .......c...c..o o ivn ..

2. Questions of constrﬁction and meaning of state laws do
not involve the Fourteenth Amendment. Enterprise Irrig:
Dist. viCanal Co.........oo oo i

(2) Notice and Opportunity for. Hearing.

(a) Service of Process. Foreign Corporations. Atta.ch-
ment.

1." A personal money j udgmeht, based on service by publica-

tion after defendant has left the State to establish domicile,

elsewhere, is absolutely void, although the action was com-
menced before actual change of domicile and while his family
continued to reside in such State. McDonald v. Mabee . .

. 549

273

. 219

273

219

157

90

2. Quazre Whether such Judgment would be good if a sum- .



INDEX. . 681

CONSTITUTIONAL LAW—Continued. ' T PAGE
- mons had been left at the abode of defendant while his fam-

ily was in the State and before the new domicile. was ac-
quired? Id.

3. An ordinary personal.judgment for money, invalid for
want of service amounting to due process of law, is as in-
effective in the State of its rendition as elsewhere. Id.

4. A foreign fire insurance company to gain the right to do
business in a State, filed a power of attorney consenting that
service on a state officer should be personal service on the
company so long as it had liabilities outstanding in the
State; the state court, construing the statute, held that the
-consent covered service in an action on a policy issued in and
insuring property in another State. Held, that the con-
struction had a rational basis in the statute and therefore
could.not be deemed to deprive the company of due process,
even if it took it by surprise. Penna. Fire Ins. Co. v. Gold
Issue Mining Co. .. ..........coov i iinnn .. 93

5. When a powef actually is conferred by a document, the -
maker takes the risk of the interpretation that may be put
upon it by the courts. Id.

6. In the absence of consent, a corporation of one Statemay
not be summoned in another in an action in personam unless
doing business in the State where served in such manner
and to such extent as to warrant the inference that it is
present there and unless process be served on some author- -
ized agent. Phila. & Reading Ry. v. Mc Kibbin .. .. .. ... 264

7. The power of States to seize tangible and intangible prop-
erty and apply it to satisfy obligations of absent owners is
not obstructed by the Federal Constitution. Penntngton v.
Fourth Natl.Bank. ................................... 269

~ 8. The only essentials to its exercise are the presence of the
res, its seizure at commencement of proceeding, and op-
portunity to be heard. Id.

9. These existing, a decree of alimony will be valid under the
same circumstances and to the same extent as a judgment
on a debt, i. e., valid as a charge on the property seized. So
keld where the property was a leOI‘COd husband’s bank
account. Id.
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(b) Statutory Presumptions and Shifting Burden of
Proof.

10. A State may provide that failure to safeguard dangerous

machinery shall be negligence and place the burden of proof

upon the defendant to show compliance with the act. Bower-
Csock v.SmMAth. ... 29

11. A State may provide that in an action by an employee
against an employer who has rejected an elective workmen’s
compensation act the injuries to the employee shall be pre-
sumed to have resulted from the employer’s negligence and
that the burden of rebuttmg the presumptlon shall rest on
him. . Hawkins v. Bleakly. . e ea . 210

12. Also that a rejection of the compensation act by an em-
ployee, if made at the request of the employer or his agent
shall be conclusively presumed to have been unduly in-
fluenced, and shall be void. Id.

(c) Retroactive Judicial Construction. See X1V, (2),
(a) 4, supra.

(d) Administrative Proceedings and Curtailment of
Judicial Remedies.

13. A workmen’s compensation act, prescribing the measuré
of compensation and the circumstances under which it is to
be made, establishing a method of applying the measure to
the facts of each case by due hearings before an administra-
tive tribunal, whose action upon all fundamental and juris-
dictional questions is subject to judicial review, is consistent
with due process of law. Hawkins v. Bleakly............ 210

14. It is competent for a State to abolish entirely the judicial
remedies for personal injuries occurring in the course of em-
ployment and substitute administrative remedies through
state boards with compensation through state funds. Ray-

mond v. Chicago, Mil. & St. P. Ry.........0ccoovvvnvn... 43
See New YorkCent. R.R.v. White... .. ................. 188
Mountain Timber Co. v. Washington.. .. .............. 219

(e) Appeal in Criminal Cases. _

15. A sentence for murder was affirmed by an equal division
of the justices of the appellate court, three of whom did not
hear the argument and one of whom, who voted for affirm-
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ance, was not appointed until after it was made, but op-
portunity was given for reargument. Held not violative
of due process. Lott v. Pittman. .......................

16. The right of appeal is not essential to due process, and,
where allowed, the State may prescribe conditions. Id.

(3) Jury.

" 1. Denial of trial by jury in civil cases is' not. inconsistent
with due process.of law. New York Cent. R. R v. White ..
' Hawkms V. Bleakly

(4) Police Regulations A ﬁ'ectmg Property and Lzberty Sub-
Jjects and Methods.

(a) Regulatmg nghts and Lla.bxlxties of Employer and
Employee .

1. For the protection of employees in hazardous occupa-
tions, States may make failure to safeguard dangerous ma-
chinery actionable negligence in case of injury .or death,
doing away with contributory negligence, assumption of risk
and fellow servant doctrine, and casting burden on defend-
ant, to show compliance with the act. Bowersock v. Smith ..

2. Such an act does not violate the Amendment even if héld
applicable in behalf of an employee who contracted with the
owner to provide safeguards required by the statute, the
absence of which later resulted in his injury and death. Id.

3. A workmen’s compensation system abolishing . all
common-law rules of liability -and damages, requiring em-
ployers to compensate for disability or death of employees in
-accordance with a prescribed scale based on loss of earning
power, to insure payment by contributions to state insurance
fund or by deposit of securities, etc., and providing that li-

588

- 188

. 210

29

ability and amount shall be determined through administra-

tive proceedings, Held valid as to both employers and em-
ployees, the amounts of compensation prescribed being fair,

though less than might be obtained in negligence cases at’ '

common law. New YorkCent. R.R.v.White.. ..........
" Hawkins v. Bleakly. . .
See also Mountan Timber Co. v. Waskmgton
Raymond v. Chicago, M1l. & St. P. Ry

188

... 210
. 219

43
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4. As an incident to the establishment of an elective work-
men’s compensation system, common-law defenses may be
withdrawn from employers who do not accept it and the
burden of rebutting a presumption of negligence may be
cast on the employer. Hawkins v.Bledkly............. ..

5." A compensation act requiring employers to contribute to
a state fund for the compensation of injured employees and
the dependents of employees killed, without regard to fault,
does not deprive employers of their property or liberty to ac-
quire property in violation of the Amendment if the compen-
sation fixed be not excessive and if the burden of contribu-
tion was fairly distributed among the employers in the in-
dustries affected. Mountain Timber Co. v. Washington . . ..

6. Semble, That such an act might be void if it provided com-
pensation unreasonably onerous on an employer or too insig-
nificant to afford a reasonable substitute for the opportunity
of employees to 'obtain damages for negligence under the
common law which the act abolishes. . Id.

7. A state compensation law classifying most employments
as hazardous and grouping them according to supposed haz-
ard and requiring all in a group to contribute to a state fund
in payments gauged by their respective pay-rolls for the
compensation of injuries occurring in any of the factories in
that group, and doing away completely with common-law

rules respecting liability, and providing for compensation in

all cases of injury without regard to fault, to be administered
through a state commission, Held valid. Id.

8. Queere: Whether a provision in a. workmen’s compensa-
tion act forbidding employer and employee, in agreeing on
wages, from taking into consideration fact of employer’s
enforced contribution to compensation fund would not be
unwarrantéd deprivation of liberty? Id.

9. The Constitution does not require a separate exercise of
the state powers of regulation and taxation. Id.

10. For the protection of health, a State may provide that
no person shall work in any mill, ete., more than 10 hours
per day except watchmen and employees engaged in making
necessary repairs or in case of emergency where life or prop-
erty is in danger, and adding a proviso that employees may

PAGR

210

219 -
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work overtime not exceeding three hours per day if paid for
such overtime at the rate of one and one-half times the reg-
ular wage. Bunting v.Oregon.......................... 426

11. In sustaining a state law passed in the exercise of an ad-

mitted power of government, the court need not be sure of

the precise reasons for the means adopted nor may it pass
" upon their adequacy or wisdom. Id.

12. Upon the question whether-a 10-hour law is useful or nec-
essary for the preservation of health, the court may accept
the judgment of a state legislature and supreme court when
the record shows no facts to support the contrary contention.
Id.

(b) Affecting Railroad’s’ Fra.ncmse and Lmblht.y for
Torts.

13. A street railway company claiming a franchise right to
operate over county bridges cannot complain of state action
requiring it to pay one-third of the cost of reconstructing the
bridges as a condition upon its right to use them, if it has in
effect surrendered its claim of franchise in exchange for a
revocable grant or hcense Rome Ry. & Lt. Co. v. Floyd
County .. i1

14. A state law rendering a local railroad company leasing
its road to a company of another State jointly liable with
_the lessee for actionable torts of the latter committed in op-
erating the road does not depnve of due process. Chicago
& Alton B. R. v. McWhirt .. L 422

(¢) Taking Property for Pubhc Use.

15. A State may authorize an electric railway corporation

~* " {o condemn privately owned water power for the generation
of electricity to run the road and for sale of the surplus
electricity, if any. Hendersonv‘illq d&e. Co. v. Blue Ridge Ry. 563

(5) State Tazation.

1. The Constitution does not require a separate exercise of
the state powers of regulation and taxation. Mountain
Timber Co. v. Washington. .. ............cooivvina.. .o 219

(6) Equal Protection of the Laws.

1. A Kansas statute requiring owners of dangerous machin-~
ery to provide safeguards for the protection of their em-
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ployees, etc., construed as applicable to corporate as well as
individual owaers, and therefore affording no basis for the
claim of inequality. Bowersockv.Smith................ . 29

2. The'New York Workmen’s Compensation Law does not
4di_scriminate against those affected by it in excluding there-
from™ farm laborers and domestic servants. New York
Cent. BR.R.v.Wkite.................................. 188

3. The Iowa Workmen’s Compensation Law does not de-
prive the employer of equal protection in allowing him the
common-law defenses of assumption of risk, contribytory
negligence and negligence of fellow servants only when he
has accepted the act and the employee has not, while with-
drawing them if employer and employee both, or employer
alone, have rejected it. Hawkins v. Bleakly............. 210

4. In the absence of any particular showing of erroneous
classification, the evident purpose of a workmen’s compensa-
tion act to classify the various occupations according to the
respective hazard of each held sufficient answer to any con-
tention that it improperly distributes the burdens among
the several industries. Mountain Timber Co. v. Washington 219

5. The Oregon law limiting the hours of employees in mills,
factories, ete., to 10 hours, with provisions for allowing extra
time at increased pay,.Held not to discriminate against
employers. Buntingv.Oregon...........................426

6. A state law, rendering any railroad company of the State
leasing its road to a company of another State liable jointly
with the lessee for actionable torts of the latter committed
in operation of the road, does not deprive of equal protection
of the law. Chicago & Alton RB. R. v. McWhirt........... 422

XV. Who May Question Constitﬁtionaiity of Statutes.
Presumptions in their Favor.

1. Where an act would not be valid against employers if not
valid against employees, an employer may question its con-
stitutionality in both aspects. New York Cent. R. R. v.
Mountain Timber Co. v. Washington. . ..................-219

2. One who is engaged in the business of logging timber, op-
erating a logging railroad, and operating a sawmill with .
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power-driven machinery, is not in a position to question the
clagsification of other businesses as hazardous. Mountain
Timber Co. v. Washington. .. .. ...... ...... ... ........ 219

3. Whether a provision for penalties in a federal act is un-
" constitutional will not be determined in a suit not concerning
penalties. Wilson v.New................... ..... ... 332

4. The making of a deposit of cash and securities in obe-
dience to the New. York Workmen’s Compensation Act,
accompanied by an express reservation of all contentions
respecting the invalidity of the act, does not estop depositor
from questioning its constitutionality. New York Cent.
B.R.v.White.. .........coiiiieiiis vieneoaaa... 188

5. In passing on the New York Workmen’s Compensation

Act, the court assumes that the provision made for seli-

insurance by employers, when the state commission assents,

will be open to all employers on reasonable terms within the
power of the State to impose. Id.

6. In allowing employers to provide insurance for future
liabilities by insuring themselves, depositing securities, ete.,

" under the control of the state commission, the New York
Workmen’s Compensation Law is not to be deemed violative
of the rights of employees to adequate security, in the ab-
sence of any ground to presume that the methods of security:
provided would be insufficient to safeguard their interests, * -
Id. ‘

7. Declarations in the Washington Workmen’s Compensa-
tion Law held acceptable evidence of an intelligent effort to
limit the burden of contributions required of the employers
in the several classes of industries to the requirements of
their ¢lass. Mountain Timber Co. v. Washingtori .. ... ... 219

8. The compensation provided under the Washihgtdxi Work-
men’s Compensation Law may be regarded as reasonable in
the absence of any showing to the contrary. Id.

9. While mere legislative declaration cannot give character

to a law or turn illegal into legal operation, there is a pre- -
sumption that the purpose of an act is the purpose expressly
declared by the legislature and confirmed by the state court.
Bunting v.Oregon... ....0....ociiiiiin i .. 426
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10. If the terms of an act may be accommodated to its de-
clared purpose, the court will not hold that a legislature,
while intending one thing, through improvidence of lan-
guage, effected another. Id.

11. Upon the question whether a 10-hour law is necessary or
useful for the preservation of the health of employees, the
court may accept the judgment of the state legislature and

-state supreme court when the record contains no facts tend-

ing to overthrow it. Id.

XVI. Adopting State Construction and Findings. See

supra, XV, 9, 11. -

1. Where no conflict with the Federal Constitution.or laws
is involved, a construction of a state statute by the highest
state court is taken as conclusive. Memphis Street Ry. v.
MOOTe. .. .. oo e e e e e e e

2. The state court having found that the taking of an entire
water power was necessary to generate electricity for the
running of a railroad, this court, in the absence of definite
proof that surplus current would result, cannot say that the
sale of surplus current allowed in the condemnor’s charter is
the real object of the enterprise or anything more than a
possible incident of the railway use necessary to-prevent
waste. Hendersonville d:c. Co. v. Blue Ridge Ry. .. .. .... ..

CONSTRUCTION. See Contracts; Statutes.

Construction of city ordinances. See Franchise and
License.
Construction of judgment. See Judgments.

When a power actually is conferred by a document, the
party executing it takes the risk of interpretation that may
be put upon it by the courts. Penna. Fire Ins. Co. v. Gold
Issue Mining Co. .. .. oo vt e ittt it ittt i e ieeene e e

CONTEMPT:

Power of House of Representatives to punish for. Marshall
VoGOrdom .. .. oo o e

CONTRACTS. See Constitutional Lavr; Carriers; Fran-

chise and License; Indians; Statutes, I, 3,4.
Stipulations in bills of lading restricting carrier’s liability.
See Carriers, 9-16. :

PAGB
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521
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" Enforcement of foreign contracts. See Comity.
Liability of United States ez contractu. arising from flooding
riparian land and raising level of tributary streams. See
Eminent Domain.

PAGE

" 1. A contract between citizens of New York and Texas, ex-
ecuted in New York, for purchase and sale of cotton for fu-
ture delivery on New York Cotton Exchange, pursuant to
its rules, held valid under the New York law and the common
law. Bondv. Hume .......... .........cccecoeuen... 15

2. Where it is alleged and admitted that actual delivery was
bona fide intended, the contract isnot repugnant to the Texas
“ Bucket Shop "’ Law or the public policy of Texas as man-
ifested by other statutes or decisions of its courts. Id.

3. A city granted a 25-year water works. franchise to one
company, contracting also to rent hydrants from it from
time to time * for the unexpired term of said franchise.” A
second company, succeeding the first, received a re-grant of
the franchise to run, however, during its corporate life, which
it had a charter right to prolong by periodical extensions;
and the city also recognized the second company as succeed-
ing to the hydrant contract * asg fully as if such contract
had originally been made *’ with the second company with--
out intervention of the first. Held, that while the second
company’s franchise endured during its corporate life as it
might be extended; the hydrant contract was a separate
obligation which expired with the original 25-year period.
Owensboro v. Qwensboro Water Works Co .............. . 166

4. Held, -also, that the conduet of the parties in ceasing to
collect and pay rent under the hydrant contract when the
25-year period expired was a practical construction of it. Id.

5. The liberty of employer.and employee to agreé apon com-
pensation for injury or death incurred in hazardous employ-
ments is subject to restriction by the police power. New -
YorkCent. R.R.v. White............................. 188

6. Washington Workmen’s. Compensation Law not con-
strued, in absence of constraining state construction, as pro-
hibiting employer and employee, .in agreeing upon terms of
employment, from taking into consideration fact that em-
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ployer is contributor to state insurance fund. Mountam
Timber Co v. Washington. .

7. Quaere., Whether if so construed it would be an uncon-
stitutional interference with liberty of contract? Id.

8. Where a street railway company claimed a perpetual, un-
conditional franchise right to operate over county bridges,
which was disputed by the county, and they entered into
agreements granting right to operate under certain condi-
tions, the county being controlled by a statute limiting its

PAGE

. 219

power to the granting of temporary, revocable privileges, the -

agreements held to effect a substitution of temporary for

claimed perpetual grant. Eome Ry. & Lt. Co. v. Floyd County 257

9. A provision in a special charter to a railroad company
permitting it to lease its road to another company ¥ upon
such terms as may be mutually agreed upon "’ not construed
a8 vesting partics with authority to contract as to their re-
spective liabilities to third persons who may be injured in

the operation of the road. Chicago & Alton R. R. v. McWhirt 422

10. A direction by Congress that a patent be issued an in-
dividual for land assigned him as an Indian allotment is to
be regarded not as a proposal by the government which upon
acceptanee makes a contract, but as a law amendable and
repealable at the will of Congress, provided vested rights are
not impaired. United States v. Rowell .. .. ..............

464

11. A stipulation in a bill of lading that claims for damage

to goods shall be reported to the carrier within a certain time
after notice to consignee of arrival, merely requires notice of
intention to claim damages, without specifying the amount.
St. Lowss, I. Mt. & So. Ry. v. Starbird .. .................

CONTRIBUTORY NEGLIGENCE. See Eﬁployers' Lia-

bility Act; Negligence.

CONVEYANCES. See Indians.

CORPORATIONS. See Franchise and License; National

Banks; Stocks.
Canstruction of city ordinances to determine duration of
corporate franchise. Owensboro v. Qwensboro Water Works

Co..

592

. 166
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Liability of lessor and lessee railroads for torts of lessee. See
McAliisterv. Ches. & Ohto Ry.......................... 302
Chicago & Alton R. R. v. McWhirt..................... 422

1. In absence of consent, a corporation of one State may not
" be summoned in another, in an action ¢n personam, unless it
is doing business in the State where served. Pinla & Read- .
ing Ry. v. MeKibbin. . .. ............ccuuuiiinn.. ... 264

2. The process must be served on its duly authorized'agént.
Id. - : )

3. A railroad corporation is not doing business in a State be-
cause it ships cars into the State over the lines of connecting
carriers, or because the connecting carrier, within the State,
stlls coupon tickets and advertises the other carrier’s name.
Id.

4.. The fact that corporations subsidiary to another are doing
business in a State does not warrant finding that the other
" is present there, doing business. Id.

5. Quere: Whether corporation doing business in a State
may be served there on a cause of action arising in another
State and unrelated to the business in the first? Id.

"6. An arrangement by counsel to facilitate attempted service
on officer while in State on private business, does not estop
the corporation from contesting jurisdiction on ground that
it was not doing business in the State. Id.

7. Under Rev. Stats., of Texas, Art. 1206, a suit against a
corporation is not abated by its dissolution pending appeal.
' Peasev Rathbun—JonesCo D1

8. A Kansas statute requiring owners of dangerous machm—
ery to provide safeguards for the protection of their em-
ployees, ete., construed as applicable to corporate as well as
individual owners, and therefore affording no basis for the
claim of inequality. Bowersock v.Smith.................. 29

COSTS. See Procedure, XIV. '

COTTON FUTURES. Sce Contracts, 1, 2.
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When trial court besides holding indictment defectlve for
not following language of the statute bases its decision also
upon the ground that the statute does not apply to the facts
alleged, the decision as to the latter ground is reviewable
under the Criminal Appeals Act. United States v. Davis ..

CRIMINAL CODE. See Criminal Law.

CRIMINAL LAW:

1. Section 4 of Waéhmgton Workmen’s Compensatlon Law,

making it a misdemeanor for employer to deduct from wages
premium paid into state insurance fund, not construed, in
absence of constraining state construetion, as prohibiting
employer and employee, in agreeing upon terms of employ-
ment, from considering fact that employer is a contributor
to such fund. Mountain Timber Co. v. Washington .. .. ...

2. One who causes the mailing, through an innocent agent,
in furtherance of a scheme to defraud, is punishable under
§ 215, Crim. Code. United States v. Kenofskey. .. .. .. .. ..

3. So, where the agent of a life insurance company delivered
to its local superintendent false proofs of death, knowing
they would be mailed in due course to the home office. Id.

4. The scheme was not executed on dehvery of the doc-
uments to the supermtendent Id.

5. A deputy clerk of the District Court who converts to his
own use fees deposited by lxtlgants to secure payment of
costs in bankruptcy and other cases is pumshable under § 97,
Crim. Code. Unaited States v. Dams .

6. A conspiracy to influence a congressmnal election by
bribery of voters-is not a conspiracy to defraud the United
States within the meaning of .§ 37, Crim. Code, formerly
§ 5440, Rev. Stats. United States v.Gradwell . .... ... .. ..

7. A cdnspiracy to deprive candidates for riomination to the
United States Senate of their rights to a fair primary elec-

" PAGE

570

219

440

.- 870

476

tion under the West Virginia Primary Election Law, 1915,

is not a conspiracy to deprive ‘them of rights or privileges

secured by the Constitution or laws of the United States, and
prosecution under Crim. Code, § 19, will not lie. Id.
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8. A charge of pérjury may be based upon a valid regulation
of the Land Department requiring an affidavit, if the oath be
taken  before a competent tribunal, officer or person.”
United States v. Morehead.. .. .. ........................ 607

9. A regulation of the Land Department providing that
soldiers’ declaratory statements, when filed by an agent, may
be executed before any officer having a seal and-authorized
to administer oaths generally, is appropriate and valid, and
an oath to such a statement taken before a state notary or
clerk of court pursuant to such regulation violates the federal
perjury statute, if the statement is material and false. Id.

DAMAGES. See Admiralty, 7-9; Sureties, 3.
1. When carrier and shipper agree that measure of damages
shall be the value of goods at place and time of shipmerit,
the freight paid upon delivery may be added to the deprecia-
tion of such value caused by carrier’s default. Pennsylvania
R. R v.OWvitBros.......................c........... B74

2. When goods are brought to destination in a damaged con-
dition and sold at less than their value at shipment, the car-
rier is liable to refund freight paid if the damage resulted
from its negligence. Id.

3. When more than a reaspnable rate for transportation is
exacted as result of an unlawful combination, the excess over
what was reasonable affords basis for damages recoverable
under § 7 of the Sherman Act. Thomsen v.Cayser........ 66

4. 'When claims for damages for loss of _(':ustom are definitely
stated, a charge that burden of proof is on plaintiff, and
that jury must not allow speculative damages or guess at
- amounts but should calculate them from the evidence, suf-
" ficiently guards against danger of supposititious profits
being considered as an element of the verdict. Id.

5. Semble, that a general verdict for an amount which equals
a particular claim of damages and interest may be assumed
to have been responsive to that claim alone, although there
were others which were submitted to the jury. Id.

6. In a suit by the United States to enjoin unlawful occu-
pancy and use of its reserved lands, compensation measured
by the reasonable value of the occupaney and use, consider-
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ing its extent and duration, should be included in the de-

-cree. Utah Power Co. yﬁ United-States .. ................

7. The compensation should not be measured by the charges

PAGE .

389

prescribed for like uses by governmental regulations when:
the regulations have not been accepted or assented to by the -

defendants. Id.

8. Action against United States under Tucker Act for dam-
ages due to partial taking of private property in improve-
ment of navigable streams. United States v.Cress.. .. .. ..

DECREES. See Judgments.

DEED. See Indians.

DEMURRAGE. Sece Interstate Commerce Acts, 3.

DESCENT AND DISTRIBUTION.. See Indians, 3.

DISBARMENT:

1. This court alone has power to disbar attorneys from prac-
ticing before it. Selling v. Radford....................

2. Character and scope of investigation depend upon acts of
misconduct charged, place of their commxssnon, and nature
of proof relied upon. Id. .

3. Loss of membership of the bar of a state court of last
resort, after admission here, cannot, without more, dffect the
standing of the member. “Id.

316

46

4. Loss of fair private and professional character. by wrong- .

ful personal and professional conduct is adequate reason for
disbarment. Id. '

5. This court is not concluded by a state decision upon the
question of professional character. " Id. :

6. Upon a motion to disbar from this court one who has been
disbarred from the highest court of a State on ground of ill
professional character, this court will follow the state court
unless upon intrinsic consideration of the record of that court
lack of due process or obvious injustice is revealed. Id.

DISTRICT COURTS. See Jurisdiction.

DIVORCE. See Alimony.
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DOCUMENTS. See Construction; Computation of"Time. PAGD

DUE PROCESS OF LAW. See Constltutional Law, XII,
(2); XIV.

EASEMENTS. See Waters and Water Rights.
For rights of way over Public Lands and Reservatlons See
Public Lands.

1. An easement to overflow private lands is acquired by the
United States after payment of compensation for damage
thereto resulting from raising level of navigable stream.
United States v. Cress .. .. .....ooveeeiivieeeeneenn.... 316

2. The right to have water of a non-navigable stream flow
away from riparian land without artificial obstruction is
not a mere easement or appurtenance, but exists by the law
of nature as an inseparable part of the land itself. Id.

E}.ECTIONS See Criminal Law, 6, 7.
1. Quere: Whether the power of Congress to regulate elec-
tions of Senators and Representatives is applicable to a gen-
eral nominating primary as distinguished from a final elec-
tion? United States v. Gradwell .. BRI - ¢{

2. The rights which candidates for nomination f01; the office
of United States Senator have in a primary election under
West Virginia Acts, 1915, cannot be said to be derived from -
the Constitution and laws of the United States. Id.

3. The Federal Corrupt Practices Act, and amendments,
recognizing primary elections and limiting the expenditures
of candidates for Senator in connection with them, are not
in effect an adoption of all state primary laws as acts of
Congress. Id.

4. The temporary measure enacted by Congress for the con-
duct of the nomination and election of Senators until other
provision should be made by state legislation (c. 103, 38
Stat. 384) was superseded as to West Virginia by the primary
law of that State of Feb. 20, 1914, effective 90 days a.fter its
passage. Id.

EMBEZZLEMENT:
By deputy clerk. See Criminal Law, 5.

EMINENT DOMAIN. See Constitutional Law, XII, (1);
XIV, (4), (c). Waters and Water Rights.
1. In a proceeding to condemn land for private railway, a
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INDEX.

judgment of the state supreme court going only to the right
to condemn and remanding to the trial court for hearing as
to damages is interlocutory and not reviewable in this court
under § 237, Jud. Code. Grays Harbor Loggmg Co. v. Coats-
FordneyCo

2. Where state law and charter authorized electric railroad to
condemn water power for generating electricity to operate its
road, and to sell any surplus current, and state court found
that taking was in good faith, was necessary, and that the pur-
pose was public, in the absence of proof that a surplus would

result this court will not say that'sale of the surplus power’

was the real object. Hendersonwville &c. Co. v. Blue Ridge Ry.

. 3. Even if sale of the surplus current were likely to occur, the

taking would be justified. Id.

EMPLOYERS’ LIABILITY ACT:

(1) Interstate Commerce vel non.

1. A company transporting logs within a State over its
own railroad to tidewater, where part are sold and part
towed to jits mills in same State and finished products sold
partly within State and partly without, is not engaged in
interstate commerce; and employee injured while "inloading
logs at tidewater is not engaged in interstate commerce
within the act. McCluskey v. Marysville & Northern Ry. ..

2. An employee of a company similarly engaged, injured
while loading logs upon one of company’s cars, is not engaged
in interstate commerce within the act. Bay v. Merrill &
Ring Logging Co..

3. An employee injured in a tunnel under construction by
carrier to shorten its main line between interstate points
(the tunnel never having been used in interstate coramerce),
is not engaged in interstate commerce within the act. Ray-
mond v. Chicago, Mil. & St. P. Ry. '

4. An employee guarding tools, ete., intended for use in
construction of station and track which, when finished, will
be used in interstate commerce, is not engaged in such com-
merce within the act. New York Cent. R. R. v. White .. .

(2) Diverse Citizenship and Remand.
5. An action governed by federal act is not removable from

PAGB

. 251

563

36

40

43

. 188
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state to federal court on ground of dlversxty of cxtlzenslup
St. JosephchI Ry. v. Moore .. .

» (3) Negligence.

6. Where there is substantial ev:dence of negligence to sup-

.31

port verdict, this court will not disturb finding of state court. .

A

7. Where evidence showed injury dué to ‘rdising .coupler
without aid of a jack—the proper appliance—and that on

former occasions employee had requested a jack and had .

been promised one prior to accident, held there was no clear
error justifying this court in disrégarding concurrent deci-
sions of state courts and settmg aside plamtlff’s verdlct
Seaboard Air Line Ry.v. Lorick. .

. 572

8. Under Georgia-Employers’ Liability Act defenses of as- -

" sumed risk and contributory negligence are eliminated when

violation of Federal Safety Appliance Act contributes to

cause the injury. Louis. & Nash. R. R.v.Layton .. .. ....

' EQUAL PROTECTION OF THE LAWS. See Constitu-
.. tional Law, XIV, (6). :

EQUITY. " See Cancellation.
1. Property not subject to attachment at law may be
reached in equity. Penmngton v. Fourth Natl Bank . .

: 2 In]unctlon entered at commencement of suit for divorce !

- and alimony operates as seizure, in nature of a garnishment,
. of husband’s account in bank. Id.

. 3. Federal courts, sitting in equity, may render summary
judgment against suretiés on appeal bonds—possibly with-
out notice. Pease v. Rathbun-Jones Co...............

4. Such practice is not objectionable on ground that legal
remedy, by action on the bond, is adequate. Id.

ESTOPPEL. See Vendor and Vendee.
1. Where defendant as receiver of national bank contracted
on its behalf for purchase of realty, using part of bank’s
‘ money in payment, and under apparent authority from court
assigned contract for cash paid the bank, the assignee acting

617

. 269

.. 273
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secretly for defendant as an mdmdual led in an action to
recover property for the bank, that he was estopped to claim
the purcha.se was beyond the powers of the bank. Baker V.

Schofield. . .

2. The fact that 8 company in former litigation, not involv-

ing the duration of its special franchige,.described it as for 25
years, works no estoppel, by conduct or judgment, against

subsequently claiming that the term was extensible beyond .

that period. Owensboro v. Owensboro Water Works Co. .. ..

3. One who complies with a statute claimed to be unconsti-
tutional, reserving all contentions respecting ifs validity, is
not estopped from questioning its constitutionality. New
York Cent. R. R.v. White.. ..

4, A corporation is not estopped from contesting jurisdic-
tion on ground that it is not doing business in a State by an
arrangement of counsel, designed to facilitate attempted
service on officer while passing through State on private
affairs. Phila. & Reading Ry. v. McKibbin .............

5. The United States is not estopped by acts of its officers
or agents in agreeing to do or cause to be done what the law
does not permit. Utah Power Co.'v. United States . .

8. So held in regard to an alleged agreement for the use of
federal Iands by a power compa.ny Id.

7. For a case in which the nght to question a state water
right adjudication was lost by laches and estoppel See
Enterprise Irrig. Dist. v. Canal Co. . e

EVIDENCE. See Burden of Proof.
Evidence of interstate commerce and negligence. See Em-
ployers’ Liability Act.
Evidence of ¢ doing business ”’ within State. See Corpora~-
tions, 3.
Evidence of negligence in delivery of goods. See Carriers,
9. -

EXCEPTION:
Ruling of trial court not excepted to does not furnish proper
basis for certiorari. Tyrrell v. District of Columbia.. .. .. ..

. 114

166

... 188

264

. 389

. 157
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EXECUTION: - '_PAGI!.

Where decree directs foreclosure sale and execution for
deficiency, the amount of deficiency becoming fixed by the
sale its insertion in the execution is but a clerical act. Pease
v. Rathbun-Jones Co.. .. .. ..

EXECUTORS AND ADMINISTRATORS:
1. Substitution of administrator as party where writ of error
from this court erroneoualy sued out in intestate’s name.
McCluskey v. Marysville & Northern Ry. ..

2: Under Tennessee act, nonresident personal represent-
atives of decedents leaving assets in State are regarded as
citizens of the State for purposes of suit. Memphis ‘Street
Ry. v. Moore. . e e ei e et

3. The act does not however, prevent resort to federal
courts. Id.

4. As construed by state supreme court, purpose is to per-
mit them to sue in forma pauperts.  Id.

FEDERAL EMPLOYERS' LIABILITY ACT. See Em.
ployers’ Liability Act.

FELLOW SERVANT DOCTRINE. See Negligence, 1-2, 4.
FIFTH AMENDMENT. See Constitutional Law, XII.

FINDINGS OF FACT See Oonstitutional Law, XVI; Pro-
cedure, XII. .

FORECLOSURE: ,
1. A decree for recovery of a sum certain, with provisions
" establishing a lien and for foreclosure, was affirmed with
directions for execution and further proceedings according
to law. Held that a decree directing foreclosure sale and
execution for any deficiency was consistent with affirmance.
Pease v. Rathbun-Jones Co............couuruerununnnnn.n.

2. The ameunt of deficiency becoming fixed by the sale, its
insertion in the execution was but a clerical act. Id.

3. Quere: Whether Rule 29 of this court binds sureties on
a supersedeas bond to pay deficiency decrees in foreclosure
cases, or only damages due to delay caused by appeal? Id.

. 273

36

. 299

273



700

FORWARDERS. See Interstate Commerce Acts, 5-7.

INDEX.

FOURTEENTH AMENDMENT, See Constitutional Law,

XIV.

FRANCHISE AND LICENSE: ]
1. Where a city ordinance granted a franchise for 25 years to

construct and operate water works, and subsequently
granted a similar, substitute franchise to the successor of the
first company “ for and during the existence " of the second
company whose life was 25 years primarily, with the reserved
right to prolong the term by 25 year extensions, the life of the
second company was not limited to 25 years but endured
while its life endured by extensions beyond that period.
Owensboro v. Owensboro Water Works Co. .. .. ceeenes

2. The fact that the first franchise was expressly limited to
25 years while the second was ‘‘ for the existence ” of the
corporation confirms this construction. Id.

3. The first ordinance containing a contract whereby the

city agreed to rent hydrants for the unexpired term of the -

franchise if the company should extend its pipes, and the sec-
ond ordinance recognizing the second company as successor

PAGD

. 166

of the first with respect to this contract, held that second

company became successor of first with respect to that con- '

tract only for the unexpired term thereof. Id.

4. Later ordinances requesting extensions of pipes, and
renting hydrants, and compliance with them by the second
company, held not to import recognition by parties that fran-
chise of latter company was for a definite term, not to be ex-
tended under its charter, but were referable to the hydrant

contract only. Id.

5. The fact that grantee, in former litigation in which ques-
tion of duration of its franchise was not material, the pri-
mary period having then some years to run, described

franchise as for 25 years, works no estoppel by conduct or

judgment. Id.

6. In computing time * from and after ”’ a-day named, that
day will not be excluded where purpose of those whose words
are being construed will be defeated. Id. '

. L/ :
7. Where a claim by a street railway company to a perpet-
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ual, unconditional franchise to operate over county bridges
was disputed by the county, and it subsequently entered into
and acted upon agreements with the county purporting to
grant right to operate subject to conditions, the county being
controlled by a statute limiting its authority to the granting .
of temporary, revocable privileges, Held that such agree-
ments effected a substitution of a temporary grant subject
to revocation. Rome Ry. & Lt. Co. v. Floyd County .. .. ... 257

8. Having thus surrendered its franchise for a temporary,
revocable grant, the company cannot enjoin county from
proceeding under act of legislature (Ga.- Laws, 1914, p. 271)
to rebuild the bridges and chargmg one-third of the cost as a

condition precedent to company 8 use of the new structures.
Id.

FRAUD:
Use of mails to defraud See Criminal Law, 2-4.

1. Where defendant as receiver of national bank contracted
on its behalf for purchase of realty, using part of bank’s
money in payment, and under apparent suthority from court

. assigned contract for cash paid the bank, the assignee acting
secretly for defendant as individual, held, in an action by his
successor to recover the property for the bank, that the
transaction was a gross breach of defendant’s duty as re-
ceiver. - Baker v. Schofield. .. ........................... 114

See Laches, 1.

2. Where fraud in the joinder of resident and nonresident
defendants to prevent removal is alleged, specific facts sup-
porting the charge must be shown. McAllister v. Ches. &

- Ohio Ry.. e .. 802
Chwago&AltonR RchWlmt ..., 422

3. A deed procured by fraud from an Indian of lands allotted
and patented to him with the right of alienation cannot bhe

annulled in a suit by the Unite.) States for his beneﬁt
UmtedStatesv Waller. . Y 151

FULL FAITH AND CREDIT. See Constitutional Law, VII.

GARNISHMENT. Sec Attachment.
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GEORGIA: . pagB

The Georgia Employers’ Liability Act, Ga. Code, 1911,
§ 2783, eliminates defenses of assumed risk and contributory
negligence when a violation of the Federal Safety Appliance
Acts contributes to cause the injury. Louis. & Nash. R. R.
VLaylon ..« oo e e

HABEAS CORPUS. See Jurisdiction, II, 11, 12, 14.
Discharge of person unlawfully arrested by House of Rep-
resentatives on charge of contempt. Marshall v. Gordon . . .

HAGUE CONFERENCE. See International Law, 1. !

HAWAIIL:
District Court for. See Jursidiction, II, (7).

HOURS OF LABOR:
Regulation of. See Constitutional Law, IIT; XII, (2);
XIV, (4), (a). Oregon Law of 1913 an hours of service,
not a wage, law. Bunting v. Oregon. ..................

IMPEACHMENT:
Power of House of Representatives to punish for contempt.
Marshall v.Gordon. . ....covv e i it i it

INDIANS: ,
1. An order of the United States Court for Indian Territory,
authorizing an Indian lease if the Secretary of the Interior
approves, is conditional upon such approval being given,
and, if it is not given or if the power to give it does not exist,
no authority to lease can be derived from the order. Wells-
vlleOilCo.v. Miller. .. .. ... ... ... . it

2. Under Choctaw-Chickasaw supplemental agreement of
1902, surplus lands, selected by member of Chickasaw
Tribe, become salienable only with expiration of respective
periods after patent fixed in § 16. Gannon v. Johnston .. .-

3. Such restrictions accompany land when it passes by inher-
itance to tribal member, and conveyance by him while pe-
riods are running is void. Id.

4. The Act of April 26, 1906, in providing that conveyahces
of allotments made after selection should not be.declared in-
valid solely because made prior to patent, does not validate

617

521

426

521

108
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deeds made before removal of restrlctlons on al'ena.tlon it
expressly declares them null and void. Id.

5. Under the Clapp Amendment, lands in the White Earth
Reservation allotted and patented in trust to an adult
mixed-blood Indian belong to him with ali the rights and in-
cidents of full ownership, including the right of alienation.
- United States v. Waller. .. .. ............... ..o ... 452

6. The United States cannot maintain for his benefit a suit
to annul his deed -of the lands upon the ground that it was
procured by fraud. Id.

7. In the exercise of its guardianship over tribal Indians,
Congress may adjust its action to meet new and changing
conditions, provided no fundamental right be v1ola.ted
United States v. Rowell .. U PN - £

8. Having directed that a patent be issued to an individual
for land assigned him as an Indian allotment, Congress had
power to recall the direction upon finding that the tract had
been lawfully devoted to a special use—school purposes,—
from which it could not be withdrawn without due regard to -
the tribe, or that in situation and value it exceeded a fair
distributive sharer—this without prejudice to the allottee’s .
obtaining another allotment. Id.

9. Such direction is not a proposal by the government which,
upon acceptance, makes a contract, but a law repealable at
the will of Congress, provided that rights created by the
execution of such provision be not impaired. Id.

10. No intention being manifested to pass title by the act
itself, the grant was not a grant in presenti. Id.

11. Such a provision calls for no acceptance other than such
as would be implied from taking the patent when issued. Id.

INJUNCTION:
1. Injunction at commencement of suit for divorce and
alimony operates as seizure, in the nature of a garnishment,
of the defendant’s account in bank. Pennington v. Fourth
Nadl. Bank . e e e e e, 269

2. A suit to restrain a state officer from levying a tax under
a law claimed to be unconstitutional is a suit against him as
an md1v1dual and, in absence of statute, abates upon expira-
tion of term of oﬁice Pullman Co. v. Knott.. ceeeea.. 447
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INSTRUCTIONS TO JURY:

INDEX.

1. When claims for loss of custom are definitely stated, a
charge that burden of proof is on plaintiff, and that jury must
nat allow speculative damages but should calculate them
from the evidence, sufficiently guards against supposititious

PAGE

profifs being considered as an element of the verdict. Thom- -
sen v. Cayser. ..

2. Fallure to instruct upon burden of proving rates unrea-

‘sonable held harmless error, in view of pamstakmg.tnal and

careful instructions upon estimation of damages. " Id.

3. Where carrier proves a strike as cause of delay for which

‘it was not responsible under the bill of lading if due care was

exercised thereafter to meet the situation, a refusal to charge
that burden is on plaintiff to prove such care was not exer-

cised is harmless error when followed by instructions that

carrier is not respoasible for delay resulting from the strike
nor liable if not negligent in forwarding and delivering the
goods, and that negligence must be proved by plaintiff.
Pennaylvama R. R. v. Olivit Bros. . e,

INSURANCE:

1. Insurance by employers, under Workmen’s Compensa-~
tion Laws, to secure compensation for injury or death of em-
ployees. New York Cent. R. R.v. White................
. Hawkins v. Bleakly .. .

" Mountain Timber Co. v. Washzngton

2. Returnmg false claims of death in using mails in further-
ance of scheme to defraud. United States v. Kenofskey ..

INTERNATIONAL LAW. See Admiralty.

1. Under the principles of international law as long recog-
nized by this country, and as emphasized in its attitude in
the Hague Conference of 1907, it is a violation of our neu-
trality for one of two belligerents, with both of which we are
at peace, to make use of our ports for the indefinite storing of
prizes captured from its adversary. The Appam ..........

-

. 66

. 874

188

. 210

. 219

440

124

2. Failure of our government to issue a proclamation on the -

subject will not warrant such use; certainly not where pos-
gibility of removal depends upon recruiting crews in violation
of our epta,bllshed rules of neutrahty Id;
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3. The Treaty with Prussia, 1799, makes no provision for
indefinite stay of vessels, and mcludes prizes only when in
charge of vessels of war. Id

INTERSTATE COMMERCE. See Conatitutional de, IIT;
Employers’ Liability Act; Interstate Commerce Acts;
Safety Appliance Act; Waters and Water Rights.

INTERSTATE COMMERCE ACTS. See Carriers.
1. Powers of Commission.

1. District Court has no jurisdiction over ordér of Commis-
sion declining to exercise its authority to extend period fixed
in Panama Candl Act for divorcement of railroad and water
carriers. Lehigh Valley R. R. v. United States. .. .......... 412

II. Duties, Rights and Liabilities of Carriers and Shipp'ers.

1. Public vs. Private Track. Where a packing company was
licensed to use for warehouse purposes lands adjacent to rail-
road siding, including a switch track connecting with, main
line, the railroad reserving the right to repair and maintain
the tracks and to switch cars thereover, the switch track,
when used by cars moving interstate goods of the licensee
between the warehouse and main line, is not a private track.
Swift & Co. v.Hocking Valley Ry. ...................... 281

2. PrivateCars. Private cars let to carrier by shipper in con-

. sideration of mileage charged on outgoing and return jour-
neys, the carrier to freight them on return if shipper does
not—freight charges being the same as for goods hauled in
cars of carrier—are in the service of carrier while standing
loaded with goods consigned to shipper on switch track of
carrier at shipper’s warehouse. Id. -

3. Dcmurraée. “'In such case, the “ transportation ’ has not
ended, and demurrage, for detention of cars by their owner,
may be'exacted by the carrier. Id. -

- 4. Eight- Hour Law. The Act of Sept. 3, 5, 1916, establishing
an 8hour day for employees of interstate carriers, as between
the carriers and employees affected, fixes permanently an 8-
hour standard for work and wages and, for the period defined
by the s.z'ct, a scale of miMimum wages. Wilsonv. New...,. - 332
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.5. Forwarders as Shippers. Forwarders who attend to trans-

INDEX.

porting goods from abroad to destination in this country,
charging importers amounts agreed upon in advance for the
transportation and services and consigning the goods to
themselves, are the shippers so far as concerns their relations
with the interstate carrier over whose lines the consignments
go. Lehigh Valley B. R. v. United Stales. .. ..............

6. Rebate to Forwarder. Any allowance by carrier to such
forwarder in reduction of tariff rate, whether by deducting
percentage of freight or by cross-payment of salary by car-
rier to forwarder, is prohibited by § 6 as amended. Id.

7. 1d. Services Connected with Transportation. Maintaining
offices, advertising railroad and soliciting traffic by forwarder
are not services connected with the transportation for which
allowance may be made by carrier under § 15 as amended.
Id.

8. Freight Recovery not Rebate. Allowing the shipper to
recover freight paid when goods are damaged or lost is not
objectionable as & rebate, preference or discrimination,
where there is no attempt to evade the act. Pennsylvania
R. R. v. Olivit Bros. ....

9. Carmack Amendment and Bill of Lading. Under the
Carmack Amendment, the lawful holder of a bill of lading
may sue the carrier for loss or damage to goods without
proving ownership of goods. Id.

10. Id. Section 8 of the act, in giving a remedy to the per-
son injured, is not in conflict with this interpretation. . .. Id.

11. Id. In an action against initial carrier for damage caused
by its negligence and the negligence of connecting carriers
to goods shipped in interstate commerce on through bill of
lading, the rights and liabilities of the parties are governed
by the Carmack Amendment. St Louw, 1. Mt. & So. Ry
v. Starbird. . e et eeae e

rier's liability for damage to goods upon written notice being
given by consignee is valid if the terms are reasonable. Id.

13. Id. Reasonableness depends on nature of goods and
circumstances of each case; 36 hours ih case of perishable
fruit is not unreasonable. Id.

PAGB

. 574

. 592
12. 1d. Stipulation for Notice. A stipulation conditioning car-
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14. Id. A requirement that notice be in writing is not unrea-
sonable where by force of the Carmack Amendment the
initial carrier is liable for defaults of connecting carriers
and the delivering carrier is the initial carrier’s agent for
receiving notice. Id. '

15. Id. A stipulation in a bill of lading covering shipment of
fruit governed by the Carmack Amendment, before the Act
of Mar. 4, 1915, exempting initial and connecting carriers
from liability where claims for damages are not made in
writing to delivering line within 36 hours, held merely to re-
quire notice of intention to claim damages, without ascer-
taining and specifying the amount; noncompliance excuses
initial carrier from liability. Id.

16. Id. . Verbal notice to & dock master of the delivering
carrier does not satisfy the stipulation. Id.

IOWA:
1. Towa was not a part of the Northwest Territory, nor sub-
ject to the Ordinance of 1787, Hawkins v.Bleakly .. .. .. .. 210

2. Act of 1838, establishing Iowa Territory, construed. Id.

JOINDER: " _
Fraudulent joinder of defendants to prevent removal. See
Procedure, II. '
Joint liability of lessor and lessee railroad ‘companies for ,
torts of lessee. McAllister v. Ches. & Ohio Ry........... 302
Chicago & Alton R. R. v. McWhirt....... 422

JUDGMENTS. See Sureties.

1. In a suit to determine title to land, a decree by consent
that title at the commencement of suit was, and has re-
mained in one party, and that the title be quieted in him, and"
providing that the decree shall operate as a release to him
from the opposing parties, is not to be construed as a con-
veyance divesting their title but as an adjudication that they
had none. Donokue v. Vosper......................... 59

2. Such a decree therefore does not disturb the relation of
warrantor and warrantee existing between two parties who
consented to it and against whom it operated, and when one
_of them afterwards acquires title from the successful party,
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INDEX.

the covenant attaches by estoppel in favor of the warrantee.
I d. .

8. The question being whether 8 decree operated to termi-
nate the relation of warrantor and warrantee between two
parties, their conduct in dealing with the property after-
wards is held to be a practical construction that it did not:

Ia.

4. A personal money judgment based on service by publica-
tion, after defendant had left the State to acquire a new
domicile, is void, although the action began before actual
change of domicile and while his family continued to reside

" in State. McDonald v. Mabee.. ...

5. Quazre: Whether such, judgment would have been valid
had sumimons been left at abode of defendant while his fam-
ily remained in the State and before new domicile was ac-

- quired? Id.

6. Such a judgment is invalid for want of service as well in
the State of rendition as elsewhere Id. )

7. A judgment void if sued on by pla.mtlﬂ' 18 void also when

interposed by defendant-as bar to the ongmal cause of ac-

. tion. Id.

8 A Judgment of the state supreme court in a condemnation
case, going only to the nght to condemn and remanding for

hearing as to damages, is mterlocutory Grays Harbor Log- '
1 |

ging Co. v. Coats-Fordney Co. .

9. Although a federal question be settled by state supreme
court a8 the law of the case by interlocutory judgment, this
court may consider questlon when ﬁnal judgment comes
before it. Id.

10. ObJectlons to form of decree, if not taken on first a.ppea]
are waived on second. Pease v. Rathbun~Jones Co. .

11. 7Where,a, decree for a sum certain, with provisions estab-

lishing a lien and for foreclosure, was affirmed with directions
that execution and further proceedings be had according to
law, a decree directing foreclosure sale and execution for any
deficiency is consistent with affirmance. Id.

12. Federal courts sitting in equity may render summary

PAGE

. 273
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judgment against sureties on appeal bonds, ani possibly
without notice. Id. -

13. Where this court ordered injunction to hold intact publie
lands and timber theretofore granted for railroad purposes
until Congress should make new provisions for disposing of
them consistently with the interests of the railroad com-
pany, and an act was passed after decree of the District
Court, this court, upon a review of the decree based on an
alleged departure from its mandate, will determine the valid-
ity of the act as a matter involved in the decree’s executlon
OTegon&CalRRvatedStaws B AP Lt

14. An order of the United States Court for Indian Terri-
tory authorizing an Indian lease if the Secretary of the
Interior approves is conditional upon such approval being
given, and, if it is not given or if the power to give it does not,
exist, no authority to lease can be derived from the order.
Wellsville Oil Co. v. Miller ... .............ocieeveen.. 6

15. The fact that a company in former litigation, not involv-
ing the duration of its special franchise, described it as for
25 years, works no estoppel, by conduct or judgment,
against subsequently claiming that the term was extensible
beyond that period. Quwensboro v. Owensboro Water Works
0. e i et e i e, 166

JURISDICTION:

I. Jurisdiction over Person or Res.
(1) Service by Publication and Judgment In Personam,
p. 710.
(2) Foreign Corporations, p. 710.
(3) Attaching Bank Account by Injunction, p. 711.

II. Jurisdiction of this Court.

(1) Disbarment, p. 711.

(2) Fictitious Cases and Stipulations, p. 711.

(3) Abatement and Revivor. (See that title.) p.712.

(4) In Original Cases, p. 712.

(5) Over Circuit Courts of Appeals, p. 712.

(6) Over District Courts, p. 713. ,

(7) Under Criminal Appeals Act. (District Court for
‘Hawaii.) p. 713.
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(8) Over State Courts.
(a) Judicial Code, § 237, p. 714.
(b) Final or Interlocutory Judgment, p. 714.
(c¢) Fictitious Case, p. 714.
(d) Federal Question, p. 714.
(e) Local Question. Construction of State Laws,
p. 715.
(f) Claim and Decision of Federal Right, p. 716.

III, Jurisdiction of District Court.

(1) Admiralty, p. 716.

(2) Appeal Bonds, p. 717.

(3) Costs, p. 717.

(4) Diverse Citizenship, p. 717

(5) Foreign Corporations, p. 717,

(6) Interstate Commerce Commission, p. 717.

(7) Naturalization Act, p. 717.

(8) Removal and Remand, p. 717,
Limitations upon judicial power to interfere with proceed-
ings by a house of Congress to pumsh for contempt. Mar-
shall v. Gordon. ...... . 521
Upon the possible duty of courts, partncularly of the Umted
States, to enforce contracts valid where made in spite of
contrary policy evinced by the laws of place of suit. Bond .
Ve Hume. ... ivneiiiiniiiieiiiinnnneneeenee.. 18

I. Jurisdiction over Person or Res.
(1) Service by Publication and Judgment in Personam.

1. A state court has no jurisdiction to render personal judg-
ment based on published service against a former citizen who
has definitely departed to make his domicile elsewhere; and a
judgment so rendered is absolutely void in the State of rendi-
tion as well as in other places. McDonald v. Mabee........ 90

(2) Foreign Corporations.

"2, A fire insurance company of another State, to do business
in Missouri, filed a pewer of attorney consenting that service
of process on .a Missouri official should be personal service
on the company so long as it should have any liabilities out-
standing in the State. The Missouri court, construing the
local law, held that the consent covered service in an action
on a policy issued in, and insuring buildings in, Colorado.
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This is held consistent with due process of law. Penna Fire
Ins. Co. v. Gold Issue Mining Cou........... ....... .. 93

3. In the absence of consent, a corporation of one State is
not suable in another in personam unless it is doing business
in the latter State and unless process is served on some
authorized agent. Phila. & Reading Ry. v. Mc Kibbin .. .. 264

4. A railroad company is not doing business in a manner
and extent sufficient to found jurisdiction merely because
it exchanges traffic with a connecting interstate carrier or
because the latter sells coupon tickets good over its road and
advertises its name at the latter’s station and in a telephone
directory, or because its subsidiary corporations do business
in the State of suit. Id. '

5. Quare: Whether a corporation doing business in the
State may be served there on a cause of action arising in
another State and unrelated to such business? Id.

(3) Attaching Bank Account by Injunction.

6. State courts have jurisdiction to seize tangible and intan-
gible property of absent owners to satisfy their obligations.
So held where the property seized was a divorced husband’s
bank account and the obligation was a decree for alimony.
Pennington v. Fourth Natl. Bank....................... 269

7. The only essentials to the exercise of this jurisdiction are
the presence of the res, its seizure at commencement of pro-
ceedings and the opportunity of the owner to be heard—in
this case by injunction. Id.

II. Jurisdiction of this Court.'
(1) Disbarment.

1. This court alone has power to disbar attorneys from prac-
ticing before it. Selling v. Radford .. Ceeeeeriaa... 46

2. In a proceeding to disbar an attorney, this court has no
power to reéxamine or reverse an order of a state court dis-
barring him from the state bar for professional misconduct;
but this court is not concluded by a decision of the state
court upon the question of professional character. Id.

(2) Fictitious Cases and Stipulations.

3. This court cannot decide fictitious cases or be controlled
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by an agreement of counsel on a subsidiary question of law.
Swift & Co. v.Hocking Valley Ry.. .. ....................

4. A stipulation of counsel, made only for the purpose of re-
viewing a judgment rendered on demurrer to the petition,
and declaring a proposition which, tested by the petition,
ig erroneous in fact and in law, will be treated by this court
as a nullity. Id.

(3) Abatement and Revivor. See that Title.
(4) In Original Cases.

5. A suit brought by a State against the Secretary of the
Interior and Commissioner of the General Land Office which
amounts irr substance to a suit against the United States

‘must be dismissed. New Mexico v.Lane...............

* 6. The court has no original jurisdiction of a suit by a State

against citizens of other States and a necessary party who is
a citizen of the State complaining. Id.

(5) Over Circuit Courts of Appeals.

7. The right of this court to review a final judgment of the
Circuit Court of Appeals dismissing an action is not im-

- paired by the circumstances that judgment of dismissal has

been entered on that court’s mandate in the trial court or by
the fact that the latter has thereupon adjourned. Thom-
8N V. CYSET. .. oo it it it i i it e e e

8. When parties in the Circuit Court of Appeals, desiring to

PAGE

281

52

66

shorten litigation by bringing the merits directly to this

court, consent that final judgment may be entered against
them in lieu of one remanding the cause for a re-trial, the
consent is not a waiver of errors relied on, and a final judg-
ment entered as requested is reviewable here. Id.

9. A judgment of the Circuit Court of Appeals in a contro-
versy arising in a bankruptey proceeding, viz., in a suit by a
trustee to set aside unlawful preferences, is made final by the

Act of Jan. 28, 1915, and reviewable in this court only by
“certiorari. Staats v. Security Trust & Savgs.Bank .. ........

10. When several questions are certified under Jud. Code,
§ 239, and answers to part will dispose of the case, answers
to the rest may be omitted. United States v.Ginsberg .. .. ..

121

472
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1L A judgment of the Circuit Court of Appeals afﬁrmmg a
judgment of the District Court refusing habeas corpus i not
appealable under § 241, Jud. Code, on the ground that con- .
stitutional and treaty ‘questions are involved, since no
pecuniary value is in controversy. Horn v. Mitchell .. .. .. 247

12. The provision made by Rev. Stats., § 764, as amended
by the Act of Mar. 3, 1885, for review of appellate judgments
of the Circuit Courts in habeas corpus cases, was necessanly A
repealed by the Judiciary Act of 1891 and § 289, Jud. Code,
abolishing the Circuit. Courts, and has no reéference to ap- -
pedls from Circuit Courts of Appeals. Id.

13." Error in suing out writ of error in name of plaintiff after
he had died while case was in Court of Appeals held waived
by stipulation of counsel in that court that administrator
mxght be substltuted MoCluskey v M arysmlle & Nortlwrn e
Ry.. e v I 11

(6) Over Dzstrwt C'ourts

14, J udgment of Distriet Court refusing habeas corpus is ap- ’
pealable directly to this court under § 238, Jud. Code, if the
petition raises constltutlonal or trea,ty questxons Horn v.
Mitchell . . e AT

15 -The questions whether a corporatlon sued in the Dis-
triect Court was doing business in the.State, and whether
process was served on its authorized agent, being vital to the
jurisdiction of the District Court, either, if duly raised, is -
subject to be reviewed directly by this court, in fact and in
law, upon a certificate under Jud. Code, §238 thla &
Reading Ry. v. McKibbin. . e el 264

16. An order of the District Judge allowmg 8 Wnt of error
from this court and containing & recital that the judgment
was based solely upon lack of jurisdiction supplies the place

_of the certificate requlred by § 238 Jud. Code. M cAllzster‘.
v. Ches. & Ohio Ry.. /302

(7) Under Cmmmal Appeals Act. ‘ (District Cou_rt 4fo'r
Hawaii.) -

17. When trial court, besides holdmg the mdlctment de- :
fective for not following the statute, bases its decision upon
ground that statute does not apply to facts alleged, the de-
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cision as to the latter ground is reviewable under the Cnm-
inal Appeals Act. United States v. Davis . A 1 1]

(8) Ower State Courts.
(a) Judicial Code, § 287.

18. Section 237, Jud. Code, is in effect but a reénactment of
§ 25 of the Judiciary Act of 1789 and § 709, Rev. Stats. St.
Louis, I. Mt. & So. Ry. v. Starbird .. .................... 592

(b) Final or Interlocutory Judgment.

19. A judgment of a state supreme court in a condemnation
- case, going only to the right to condemn and remanding the
case to the trial court for hearing as to damages, is not a final
judgment reviewable under § 237, Jud. Code. Grays Harbor :
Logging Co. v. Coats-Fordney Co. . ceean . . 251

20. 'Although a federal question involved in state court pro-
ceedings be settled by interlocutory judgment so that the
decision becomes binding on the state tribunals as the law of
the case before a final judgment occurs, this court is free to
consider the question when final judgment comes before 1t

Id.

(¢) Fictitious Case.

.21, A stipulation of counsel, made only for the purpose of re-
viewing a judgment rendered on demurrer to the petition,
and declaring a proposition which; tested by the petition, is
erroneous in fact and in law, will not be accepted by this
court even though effect was given it by the state courts
Swift & Co. v. Hocking Valley Ry. .. 421 §

(d) Federal Questlon.

22, This court may review a judgment of a state court in-
volving the power of the United States Court for the Indian
Territory to authorize and approve lease of Indian allotment
subject to approval by the Secretary of the Interior and in-
volving the validity and effect of such lease so judicially
authorized and approved, but disapproved by the Secretary,
and involving the power of the Secretary to disapprove—
such matters being inherently federal in character. Wells-
villeOilCo.v. Miller..............oiivivi i, 6
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23. When a state court in applying state laws to real prop-
erty is controlled by a construction of federal land statutes
affecting the title, this court has jurisdiction to review. Cal-
tfornia v. Deseret Water Co............................. 418

24. In an action against a carrier for damage to goods
shipped under a bill of lading governed by the Carmack
Amendment, claims of the carrier that failure to give notice
as required by the bill of lading relieved it from liability, and
of the shipper that such requirement was illegal but was sub-
stantially complied with, are claims of right arising under
the amendment reviewable under Jud. Code, §237. &St
Louis, I. Mt. & So. Ry. v. Starbird .. .................... 592

25. In an action against an interstate carrier for damages to
goods shipped on a through bill of lading, the questions
whether under the Carmack Amendment the lawful holder
of the bill of lading may sue without proving ownership of
the goods, and whether there was evidence of negligence
which under the bill of lading would render the carrier liable,
and whether a recovery of freight paid by the shipper was
sllowable—are questions reviewable by this court. Penn-
sylvania R. R. v. Olivit Bros. .. .. .. .. ... cocvvennnn.. .. D14

(e) Local Question. Construction of State Laws.

26. A question of the construction of the rules adopted by

the board of directors of a national bank and not concerning

the meaning of the National Bank Act is not a federal ques-.
tion upon which the court ma.y assume jurisdiction. Union
Natl. Bank v. McBoyle .. - |

27. A decision by a state court against a claim of title by
adverse possession, where the question is essentially local
and dependent on an appreciation of evidence as to the con-
"duct of parties, is not reviewable. Donohue v. Vosper.. ... 59

28. When the judgment of a state court is placed upon a
non-fedéral as well as a federal ground and the former is
independent of the latter and sufficiently broad to sustain
the judgment and not so certainly unfounded as to be ar-
bitrary or a mere device to prevent a review of the federal
‘question, the judgment is not reviewable in this court. En-
‘terprise Irrig. Dist. v.Canal Co. .. ......c.oeveon.. ... 157

29. Where no conflict with the Federal Constitution or laws
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"is involved, a construction of a state statute by the highest

INDEX.

court of a State is accepted by thxs court as conclusive.
Memphis Street Ry. v. Moore. .

30. This court does not. pa.ss on the adequacy or wisdom of

state legislation. Buntingv.Oregon..................

- (f) Claim and Decision of Federal Right.

31. The court took jurisdiction where the answer in a state
condemnation case attacked the taking as contrary to the
Fourteenth Amendment and a dissenting opinion of the state
supreme court bore evidence that the Federal Constitution

~ wag invoked against a construction of the state laws by

- which the takmg was Justlﬁed Hendersonville &c. Co. v.
cendo... B63

III. J

Blue Ridge Ry. .

'32. When a state court’s opinion shows that both parties re-

lied on the construction and effect to be given a decree of a

" rack

. 299

.. 426

federal court and that the state court applied it against one .

of them, rejecting the construction relied on by the other, a

federal question is presented for review. pbnohué v. Vosper -

33. A claim of federal right is sufficiently set up in the state

court by an allegation in the answer that notice was not

given as required by a bill of lading governed by the Car-"

mack Amendment; and decision that the requirement of the
bill of lading is not éontro]ling necessarily denies the claim of
federal right in the sense of Jud. Code, § 237. St Loms, I
Mt. & So. Ry. v. Starbird .. e,

Jurisdiction of District, Gourt. ]
(1) Admiralty.

1. A viola_tion of neutrality committed by a belligerent in

"wrongfully making use of an American port for storing in-

definitely a merchant vessel and ‘cargo captured on the high
seas affords jurisdiction in admiralty to the District Court of
the locality to seize the vessel and cargo and restore them to
thexr prlvate owners. The Appam ..

2. In such case proceedings in prlze court of belhgerent
country could not oust jurisdiction of District Court or.de-
feat its judgment. Id. ,

59

.. 592.

. 124
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(2) Appeal Bonds.

3. District Courts, sitting in equity, may render summary
judgment against sureties on appeal bonds without trial by
jury. Pease v. Rathbun-JonesCo. ...................... 273

(3) Costs. See Procedure, XIV.

- 4, The power to award costs against the United States in

claims cases, Jud. Code, § 152, appliés when the District
Court is exercising concurrent jurisdiction under §24

'_ United States v. Cress . . el 316

(4) Diverse Citizenship. See (8) infra.

5. The District Court has no jurisdiction upon the ground of
diverse citizenship where the cause of action, between em-.
ployee and employer, is governed by a state workmen’s

. compensation law abolishing judicial femedies in such cases

and substituting administrative remedies by & state board.

- Raymond v. Chwago,le&StPRy ... 43

See also Mountain Timber Co. v. Washmgton ceeee... 219

' (5) Fbreign Corporations.

-

6. In the absence of consent, a corporation of one State can-
not be sued in personam in another unless doing business
there and unless process be served on authorlzed agent.
Phila. & Reading Ry. v. Mc Kibbin .. ceeie. .. 264

(6) Interstate Commerce Commassioni.

7. The District Court is without jurisdiction over an order

of the Interstate Commerce Commission, negative in sub- -
stance and form, in which the Commission declined to ex-
tend the period fixed in the Panama Canal Act for the
divorcement of railroad and water carriers. Lehigh Valley
R.R v. United States .. .. .. ... oo evneernennnnn.... 412

(7) Naturalization Act.

8. Under § 9, Navuralization Act, final hearings upon peti-.
tions must be held entirely in open court; cannot be held in
judge’s chambers adjommg court—room United States v. -
QGiinsberg . . PR - ¥ 4%

8) Removal‘ and Rerriand. _
9. An action governed by the Federal Employers’ Liability
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Act is not removable on ground of diverse citizenship. St.
Joseph & G. 1. Ry.v. Moore............... ...........

10. When plaintiff’s petition states a case of joint liability -

under the state law against resident and nonresident de-

311

fendants and removal petition fails to aver facts showing

joinder fraudulent, District Court must remand. McAllister
v. Ches. & Okio Ry. ..
Chicago & Alton R, R v. Mcthrt

JURY. See Constitutional Law, XIII, XIV, (3); Instruc-
tions to Jury.

- 1. In an action against a carrier for damages resulting from
delay in forwarding goods, defended on ground that delay
was due to a strike, evidence that goods were received after
the strike was over and delay was caused by preferring other
goods is sufficient evidence of neghgence to go to the jury.
Pennsylvama R. R. v. Oliwit Bros. .

2. When more than a reasonable rate is exacted from a ship-
per as a result of an unlawful combination, the question
whether, and to what extent, such rate was unreasonable are
questions for the jury. Thomsenv.Cayser................

3. Semble, that a general verdict for an amount which equals
a particular claim of damages and interest is responsive to
that claim alone, although there were others which were
submitted to the jury. Id.

4. Where there is substantial evidence of negligence to sup-

port the verdict in an action for personal injuries, this court

will not disturb the finding of a state court. St. Joseph &

G L Ry V. MOOTE .. .. cveveenve e e aeiineeeeaenen
LACHES:

1. In an action by a receiver of a national bank against his
predecessor to recover for the bank property fraudulently

acquired by the latter, delay of suit for 16 years after the

transaction and 14 years after defendant’s resignation as re-
ceiver is not laches, in view of the finding that defendant’s
successors had no knowledge or notice of the fraud. Baker
VoSChofield. .. ..ot

2. Laches or neglect of duty of government officers is no de-
fense to suit to enforce & public right or protect a public in-
terest. Utah Power Co. v. United States................

. 302
. 422

. 574

66

. 3811

114

389
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3. Any exceptions to this rule are limited by the principle
which places on dlﬁerent planes a private suit over title and
a suit by the U nited States to enforce its policy respectmg
public lands. Id.

4. For a case in which the right to question a state water
right adjudication was lost by laches and estoppel, see En-
“terprise Irrig. Dist. v.Canal Co... .. ................ ..

LAND DEPARTMENT. See Public Lands.
LANDS. See Indians; Public Lands.

LEASE:
Validity of lease of Indian allotment abproved by court
subject to further approva.l by Secretary of the Interior.
Wellsville Oil Co. v. Miller .. e e

LESSOR AND LESSEE. Joint liability for torts. See Rail-
roads, 2, 3.

LICENSE. See Franchise and License Patents for Inven-
tions.
License to pagking company to use railroad’s land for ware-
house, including switch track, held not to render switch track
& private track. Swift & Co. v. Hocking Valley Ry.... ...

LIEN. See Foreclosure.
LIMITATIONS. See Adverse Possession. )
The seven year statute of limitations of Washington does

not apply when the claim of title accompanying possession
is not made in good faith. Baker v. Schofield.. .. .. ....

MANDATE. See Procedure, XIII.
MARITIME CASES. Sece Admiralty.

MASTER AND SERVANT. See Carriers; Employers’ Lia-
bility Act; Negligence; Workmen’s Compensation
Laws. '

MORTGAQGE. See Foreclosure.

157

281

.. 114
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MUNICI?AI.ITIES. See Franchise and License.

INDEX.

City ordinance granting franchise to construct water works
construed with respect to duration of corporate frnnchxse
Owensboro v. Owensboro Water Works Co. .

NATIONAL BANKS:

1. The cashier of a national bank may be authoﬁzed by its’

directors to sell corporate shares acquired as the resm of a
loan made upon the shares as security. Union Nadl. Bank
v. McBoyle. .

2. ”Whether rules adopted- to govern thé bank’s business con-

PAGH

. 166

26

fer such authority upon the cashier is a question involving

the interpretation of the rules and not the meaning of the

: Nationa.l Bank Act. Id.

3. Where defendant, as receiver, purchased realty with
bank’s money, and under apparent authority from court as-
signed the contract for cash paid bank, the assignee acting

secretly for the receiver as an individual, the transaction .

was a gross breach of defendant’s duty as receiver and, in a
suit by his successor to regain the property, defendant is
estopped to claim the purchase beyond the powers of the
bank. Bakerv.Schofield. .. ...,

NATURALIZATION ACT:

1. Section 9 of the act requires final hearings on petitions to
be held ir open court; hearmg in chambers not sufficient.
United States v. Ginsberg ..

2. Under § 15, a certificate of citizenship granted on a state
of facts showing petitioner not qualified is subject to annul-
ment in independent suit by the United States. Id.

NAVIGABLE WATERS. See Waters.and Water Rights.

NEGLIGENCE. See Admiralty, 7-9; Carriers, 4, 5, 9 et seq.;

Employers’ Liability Act, (3); Safety Appliance Act.
1. A State may provide that failure to safeguard dangerous
machinery shall be negligence. Bowersock v. Smith .. .. .. ..

2. Tn such cases it may also abolish defenses of contributory

negligence, assumption of risk, and fellow servant doctrine,

and place burden on defendant to show compliance with the
act. Id.

... 114

. 472

29
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3. Where carrier defends action for damage due to delay in
delivering goods on ground that delay was caused by a
strike, evidence that goods were received after strike and
that delay was due to preferring other goods held sufficient
evidence of negligence to go to the Jury Pennsylvania _
R. R. v. Olivit Bros. . . e, B4

See Burden of Proof

4. A State may set aside or alter rules of negligence, assump-
. tion of risk, and fellow servant doctrine, at least if some just -
substitute be provided. New York Cent. R. R. v. White... 188
Hawkins v. Bleakly. .. ........... 210
Mountain Timber Co. v. Washington 219

5. It may also provide that where an employer has rejected
a workmen’s compensation act the presumption shall be
that injury was due to his negligence and that burden of
proof shall be upon employer. Hawkins v. Bleakly .. .. ... 210

-6. Under the law of Kentucky failure of a railroad company

to take notice of places where numerous people are accus-
tomed to cross or be upon the tracks and to moderate speed
maintain lookouts and give signals, resulting in death or in-
jury, is actionable negligence. McAllister v. Ches. & Ohio Ry. 302

7. Under Kentucky. laws lessor and lessee railroads are
jointly liable for injuries or death inflicted on persons on
tracks, not trespassers, by negligence of lessee in operating
trains. Id. ' _
See Chicayo & Allon R. R. v. McWhirt.. ................ 422

8. Where there is substantial evidence of negligence to sup;
port verdict, this court will not disturb ﬁndmg of sta.te court:
- St Joseph&GIRvaoo're P I 11 i

NEUTRALITY. See Admiralty; International Law.

NONRESIDENTS. See Constitutional Law, XIV, (2), (a);
Service.of Process. \
1. State has power to seize intangible as well as tangible
property to satisfy obhgatmns of absent owners. Pennmg-
ton v. Fourth Natl. Bank .. e, 269

2. Under Tennessee law, nonresident personal represent-
atives of decedents leaving assets in the State are regarded
ag citizens for purposes of suit. Memphis Street Ry. v. Moore 299
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3. This, however, does not prevent resort to federal courts.
Id.

4. Joinder of resident and nonresident defendants to prevent
removal to federal court. McAllister v. Ches. & Ohio Ry.... 302
Chicago & Alton R. R. v. McW hirt 422

NORTHWEST TERRITORY:
Iowa was not a part of the Northwest Territory, nor subject
to the Ordinance of 1787. Hawkins v.Bleakly........... 210

NOTICE. See Constitutional Law, XIV, (2); Carriers, 3,
el seq.; Service of Process.

1. Quere: Whether in rendering summary judgment against
sureties on appeal bonds notice is essential. Pease v.
Rathburt~Jones Co. .. ......ccciveiiivnniinnnnnennn.... 273

2. Notice waived by invoking trial court’s decision on merits
upon undisputed state of facts. Id.

ORDINANCE OF 1787:
Towa was not a part of the Northwest Territory, nor subject
to the Ordinance of 1787. Hawkins v.Bleakly............ 210

ORDINANCES. See Franchise and License.

PARTIES: See Abatement and Revivor; Cause of Action,
3; Executors and Administrators; Indians, 6.

1. In a suit by a State to enjoin Secretary of Interior from
issuing patent to an individual for land which one has en-
tered and paid for under the coal land law, the individual is
-8 necessary party. New Mexicov.Lane................ 52

2. A suit to restrain a state officer from levying a tax under
a law claimed to be unconstitutional is a suit againgt him as
an individual, and, in absence of statute, abates upon expira-
tion of term of office. Pullman Co. v. Knott............. 447

PATENTS FOR INVENTIONS:
1. The monopoly of use granted by the patent law can not
be made a means of controlling the prices of the patented
articles after they have been, in reality even though not in
form, sold and paid for. Straus v. Victor Talking Mach. Co.. 490
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2. The patent owner can not maintain control of title and
condition use of' machines by means of license notices
attached to them and license contracts with dealers where
there has been substantially a sale and the real object is to
fix price at which the machine may be sold. Id.

3. Insuch case, as to purchasers not in privity with the pat-
ent owner, the restrictions of the ¢ license notices ”’ are to
be treated as void attempts to control prices after sale, and in
buying from the dealers and reselling to the public at prices
lower than the notices prescribe, such purchasers do not vi-
olate the rights secured to the patent owner by the patent
law. Id.

4. The grant by patent of the exclusive right to use is limited
to invention described in elaims, and patent owner can not,
by notices attached to the patented articles, reserve the
right to determine the materials which may be used in their
operation, nor does the patent law authorize him to dispose
of such articles subject to conditions as to use or royalty to
be imposed thereafter in his discretion. Motion Picture Co.
v.Uniwersal Film Co... ...l .. 502

5. In determining how far patentee may restrict the use
after sale of the patented article, weight must be given to the
rule restricting the patent right to the invention described in
the claims, and to the principle that the patentee receives
nothing from the patent law beyond the right to restrain
others from manufacturing, using or selling his invention,
and to the object of that law which is to promote science and
useful arts and not to create private fortunes. Id.

6. The extent to which the use of a patented machine may
validly be restricted to specific supplies or otherwise by spe-
cial contract between the patent owner and a purchaser or
licensee is a question outside of the patent law and not in-
volved in this case. Id.

PATENTS FOR LAND. See Indians; Public Lands.

PENALTIES:
1. Whether a provision in' a statute for penalties is uncon-
stitutional will not be determined in a suit not concerning
penalties. Wilson v, New...................... ..., . 332
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2. A provision in a 10-hour law for overtime and extra pay
keld in nature a penalty to deter from excess of the 10-hour
hmlt Bunting v.Oregon .. .. ...t inyienivenn.

PERJURY. See Criminai Law, 8-9.

PERSONAL INJURIES. See Empleyers’ Liability Act;
Negligence; Safety Appliance Act; Workmex\s Com-
pensation Laws.

PLEADING:
1. Trial court, in sound discretion, may allow new cause of
action to be set up by amendment of complaint. - Thomsen
v. Cayser .. :

2. A petition for removal based on fraudulent joinder of res-

ident and nonresident defendants must allege specific facts

supporting the charge. McAllister v. Ches. & Ohio Ry. .. ..
Clncago & Alton R. R. v. McWhirt.

3. Allegations sufficiently charging joint liability of lessor
- and lessee railroad companies for death to person on track
caused by negllgence of lessee in opemtmg train. McAllister
v. Ches. & Okio Ry..

'POLICE POWER. See Constitutional Law, XIV. . -
POLITICAL QUESTIONS:
.Whether guaranty of republican form of government has

been violated is not a judicial question, but.a political one
addressed to Congress, Mountain Timber Co. v. Washington

POWER COMPANIES Sce Public Lands, 2—15 ‘Constitu-
tional La.w, XIV, (4) (e)..

PREFERENCES. See Bankruptcy Act; Interstate Com-~
merce Acts, 6-8. .

PRESUMPTION. See Constitutional Law, X1V, (2),(b); XV.
PRINCIPAL AND SURETY. See Sureties.

PRIVATE TRACKS. Sece Interstate Commerce Acts, II; 1.

426

66

302
422

. 302

219
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'PRIZE. See Admiralty, 1-6. PAGE

PROCEDURE. See Alimony; Attachment; Constitutional
Law; Damages; Disbarment; Jury; Naturalization
Act; Parties; Pleading.

I

1.
IIL
IV.
V.
VL
VIL
VIIL.
IX.
X.

XI.

XII.
XIII.

XIV.

XV.

Suing in Forma Pauperis, p. 725.

Removal of Causes, p. 725. .

Raising Federal Question, p. 726. . :
Saving Points for Review. Waiving Errors, p. 726.
Directing Writ of Error, p. 726 S
Certiorari, p. 727.

Certified Questions, p. 727.

Abatement, Revivor and Substitution, p. 797.
Scope and Limitations of Review, p. 728,
Following State Construction and Rulings, p. 728.
Administrative Constructions, p. 729.

Findings of Fact, p. 729.

Executing Mandate, p. 729.

Costs, p. 730.° .

Appeal Bonds. Enforcement of, p. 731.

I. Suing in Forma Pauperis.

1. The act of Tennessee providing that nonresidents qual-
ifying as personal representatives shall be treated as citizens

" of the State for the purpose of suing and being sued, was not
intended to exclude them from the federal courts but merely
to permit. them to sue in forma pauperis. Memphis Street
Ry. v. Moore. . ‘

II. Removal of Causes.

1. An allegation in a petition for removal that the plaintiff’s
motive in joining resident and nonresident defendants is-to
prevent removal to the federal court is not in itself sufficient
ground for removal, but specific facts supporting the charge
of fraud must be alleged. McAllister v. Ches. & Ohio Ry

Chicago & Alton R. R. v. McWhirt .. e

2. When a petition states a case of joint liability in tort
under the state law against resident and nonresident defend-
ants, the case is not removable as a separable controversy if
the removal petition fails to aver facts showing the joinder
fraudulent. Id.

3. An action governed by the Federal Employers’ Liability

. 299

. 302

. 422
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III.

Iv.

Act is not removable on the ground of diverse citizenship.
St. Joseph & G. 1. Ry.v.Moore..............cocvvnnu...

Raising Federal Question. See Jurisdiction, II, (8),d-f.

1. When a carrier sued in a state court for damages to an
interstate shipment alleges in its answer that notice was not
given as required by the bill of lading, the attention of the
court is sufficiently challenged to a claim of federal right
based on the Carmack Amendment, and when the court
decides that the bill of lading is not controlling, it necessarily
denies the federal claim in the sense of Jud. Code, § 237. St.
Louis, I. Mt. & So. Ry. v. Starbird......................

Saving Points for Review. Waiving Errors.

PAGR

311

592

1. - Where no exception was taken to the rulings of the trial’

court concerning the point relied on later as a ground for
certiorari from this court, the certiorari, if granted, will be
dismissed. Tyrrell v. District of Columbia. .. .. ............

2. Objection going to the form of the decree, if not taken
on a first appeal to the Circuit Court of Appeals, may be
deemed waived on a second. Pease v. Rathbun-Jones Co. ..

3. Objections that a summary judgment on an appeal bond
was not preceded by notice and deprived the sureties of the
right of trial by jury are waived by invoking the trial court’s
decision of the merits upon an undisputed state of facts. Id.

4. Error in suing out writ of error in name of plaintiff after
he had died while case was in Court of Appeals held waived
by stipulation of counsel in that court that administrator
mlght be substituted. M. cCluskey v. M arysmlle & Northern
Ry.. .

5. When parties in the Circuit Court of Appeals desmng to
shorten the litigation by bringing the merits directly to this
court, consent that a final judgment may be entered against
them in lieu of one remanding the cause for a re-trial, the
consent is not a waiver of errors relied on, and a final judg-
ment entered as requested is reviewable here Thomsen v.
Cayser. .

V. Directing Writ of Error.

1. For review in this court of a final judgment of the Circuit
Court of Appeals directing that an action be dismissed, the

273

36

66
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VL

writ of error should go to that court; and its efficacy is not
impaired by the circumstances that, before allowance of the
writ by that court, the trial court, obeying the mandate, has
entered judgment of dismissal and has adjourned for the
term before any application has been made to recall its ac~
tion. Thomsen v.Cayser.............cccocvviunenee.... 66

Certiorari.

1. It is the duty of this court to dismiss a certiorari upon
discovering that the question which induced the issuance of
the writ.does not arise on the record, because no exception
was taken to the ruling of the trial court. Tyrrell v. District
ofColumbia........c.cvier i iiiiieiieennen.. 1

2. In controversies arising in bankruptey proceedings (e. g.,
suit by trustee to set aside preference,) judgments and de-
crees of the Circuit Courts of Appeals may be reviewed only
by certiorari. Staats Co. v. Security Trust & Savgs. Bank ... 121

3. Amendment of Rule 37, § 4, concerning apphcatlons for
writs of certiorari and notice thereof. . e eeerea.. .. 623

VIL. Certified Questions.

1. An order of the District Judge allowing a writ of error
from this court containing a recital that the judgment was
based solely upon lack of jurisdiction supplies the place of
the certificate requlred by § 238, Jud. Code. McAllister v.
Ches. & Ohio Ry. .. e e 302

2. When several questions are certified under § 239, Jud.
Code, and answers to part will dispose of the case, answers
to the rest may be omitted. United States v.Ginsberg .. .. .. 472

3. The questions whether a corporation sued in the District

Court, was doing business in the State, and whether process
was served on its authorized agent, being vital to the juris-
diction of the District Court, either, if duly raised, is subject
to be reviewed directly by this court, in fact and in law, upon
a certificate under Jud. Code, § 238. Phila. & Readmg Ry.
v. Mc Kibbin. . e eeesadeg. L 264

[l

VIII. Abatement, Revivor and Substitution.

1. Under Rev. Stats. of Texas, Art. 1206, a suit against a
corporation is not abated by its dissolution pending appeal
Pease v. Rathbun-~Jones Co. . D £
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2. Error in suing out writ of error in name of plaintiff after
he had died while the case was in the Court of Appeals held
waived by stipulation of counsel in that court that admin-
istrator might be substituted. McCluskey v. Marysville &
Northern BRy... ..o i iiiie e iiiaeenen.. 36

3. A suit to restrain a state official and his successors in
office from estimating, levying and assessing a tax under a
state law claimed to be unconstitutional is a suit against him
as angindividual and, in the absence of statute, abates when
his term- of office expires, and cannot be revived against his
successor. PullmanCo.v. Knolt....................... 447

IX. Scope and Limitﬁtlons of Review.

1. This court can not be ¢ontrolled by an agreement of coun-
sel on a subsidiary question of faw. Swift & Co. v. Hocking
ValleyRy.. .. ... cvvvvvuvnn.. £ |

2. It can not decide fictitious cases. Id.

3. A stipulation of counsel, made only for the purpose of re-
viewing a judgment on demurrer, and declaring a proposi-
tion which, tested by the petition, is erroneous in fact and in
law, though accepted by the state court, will be treated by
this court as a nullity, Id.

4. The former decision of this court having directed an in-
junction to hold the land and timber intact until Congress
should have reasonable opportunity to make new provisions
for disposing of them consistently with the interest of the
railroad company, and an act having been passed accord-
ingly after entry of the decree in the District Court, this
court, upon a review of the decree based on an alleged depar-
ture from its former mandate, may properly determine the
validity of the act as a matter involved in the decree’s-ex-
ecution. Oregon & Cal. R. R. v. United States... .. ........ 549

X. Following State Construction and Rulings. See infra,
XIIL

1. Although a federal question involved in state court pro-
ceedings be settled by interlocutory judgment, so that the
decision becomes binding on the state tribunals as the law of
the case before a final judgment occurs, this court is.none the
less free to determine the question when the final judgment
is brought here by writ of error. Grays Harbor Co. v. Coats-
FordneyCo... .. ..o vviiieiiiieiniiiininiiinnee e, 281
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2. Where a stipulation of counsel made for the purpose of
reviewing a particular judgment contradicts the record and
states a mooted or fictitious case, this court will treat it as a
nullity, although the state courts give it effect. Swzft & Co.
v. Hocking Valley Ry. ..

3. Where no conflict with the Federal Constitution or laws
is involved, a construction of a state statute by the highest
court of the State is accepted by this court as corclusive.
Memphis Street Ry. v.Moore .. ......cocvveveueeenne ...

Administrative Constructions.

1. This court will not readily disturb a construction of a land
law by the Land Department which, though differing from
an earlier one, has been adopted on full consideration and
long consistently adhered to by the Department, and upon
the faith of which large acreages have been acquired and
large expenditures have been made. California v. Deseret
Water Co...oovivr it ittt i e e e e

XIL Findings of Fact. See Employers’ Liability Act, and

supra, X.

1. State courts’ findings foliowed in absence of clear proof
to contrary. Hendersonville &c. Co. v.'Blue Ridge Ry.. . ...

2. The rule that concurrent findings of fact by two lower
courts will not be disturbed unless clearly wrong is applied
in support of findings of fraud and breach of ﬁduelary duty
resulting in a trust. Baker v. Schofield ..

3. Where there is substantial evidence of negligence to sup-
port the verdict in an action for personal injuries, this court
will not disturb the findings of a state court. St. Joseph &
G I.Ry.v. MoOTe .. ..o vv ittt e it ieae e

4. This court will not disturb a verdict rendered in a state

729

- PAGRE

. 281

299

415

563

. 114

3n

court and appealed by that court to a state appellate court
where the question concerns sufficiency of evidence of neg- -

ligence and assumption of risk, and the ruling in regard to it
is not clearly erroneous. Seaboard Air Line Ry. v. Lorick ..

XIII. Executing Mandate. See IX, 4, supra.

1. A decree of the Distriet Court that plaintiff * do have

572 .

and recover "’ a stated sum, with provisions establishing a -
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lien and for foreclosure, was affirmed by the Circuit Court of
Appeals with directions that *“ such execution and further
proceedings be had as according to right and justice, and the
laws of the United States, ought to be had.” Held, that a
decree of the District Court directing foreclosure sale, and
that execution issue for any deficiency, was consistent with,
and did not exceed, the affirmance. Pease v. Rathbun~Jones
Co..

2. The amount of deficiency becoming fixed by the sale, the
insertion of the amount in the execution was but a clencal
act. Id.

XIV. Costs.

1. Quere: Whether Rule 29, of this Court—Rule 13, 5th
C. C. A.—intends that the sureties on a supersedeas bond
shall not be bound to pay deficiency decrees in fore-
closure cases, but shall pay only the costs and damages re-
sulting from the dela.y caused by the appeal? Pease v.
Rathbun~Jones Co. .

PAGB

. 273

. 273

2. Section 152, Jud. Code, permitting costs against the

United States in claims. cases, although appearing in the
chapter entitled ‘‘ The Court of Claims,” is not confined to
cases in that court but applies also when the District Court is
exercising concurrent jurisdiction under § 24. This conclu-
sion results from a eonsideration of the Tucker Act, of
Mar. 3, 1887, and §§ 294 and 295 of the Code, read in con-
nection with the repealing section, 207. United States v.
CTE88. . vttt it e e e e et

3. Under Rule 24, costs in this court are not allowable in

cages where the United States is a party Oregon & Cal. .
. . cer.... D49

R. R. v. United States. .

4, Where the United States obtained a decree declaring
railroad land grants forfeited for breaches of conditions by
the railroad company, and upon appeal the decree was re-
versed because the conditions broken were not conditions
subsequent but statutory covenants, and relief agsinst the
company by injunction was decreed accordingly, costs of
the litigation in the District Court were properly awarded
by that court to the United States. Id.

316
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XV. Appeal Bonds. Enforcement of.

1. Federal courts, sitting in equity, may render summary
judgment against sureties on appeal bonds. Pease v.
© Rathbun-Jones Co...........cc.coviviiniiiiennnnn.... 2713

2. Quere: Must notice be given in such cases? Id.

3. Quere: Whether Rule 29 of this court—Rule 13; 5th
C. C. A.—intends that the sureties on a supersedeas bond
shall not be bound to pay deficiency decrees in foreclosure
cases, but shall pay only the costs and damages resulting
from the delay caused by the appeal? Id.

‘PROCESS. See Service of Process.

PUBLICATION: v
Service by. See Service of Process.

PUBLIC LANDS. See Constitutional Law, X; Indians.
As to damages for unlawful occupancy and use of reserved
lands of the United States—See Damages, 6-7.

1. In an original suit in this court to enjoin issuance of a
patent to an entryman for land entered and paid for by him
under the coal land law, on the ground that title was vested
in the State by virtue of a school land grant, the entryman
is an indispensable party. New Mezxicov.Lane........... 52

2. The power to regulate the use of lands of the United
States and to preseribe the conditions upon which rights in
them may be acquired by others is vested exclusively in
Congress. Utah Power Co. v. United States.............. 389
3. The inclusion of public lands-within a State does not
diminish this power or subject the lands or interests in them
to disposition by the state power. Id.

4. The Act of May 14, 1896, relating exclusively to rights of
way and the uge of land for electric power purposes, super-
seded the provisions of Rev. Stats., §§ 2339 and 2340, in so
far as they were applicable to such rights of way. Id.

5. Rev. Stats., §§ 2339 and 2340, did not grant rights of
way for power-houses, transmission lines, or subsidiary
structures. Id.

6. Sections 18-21 of the Act of Mar. 3, 1891, relate to rights
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for ditches, canals and reservoirs for irrigation purposes and
call for filing of maps, to be effective when approved by the
Secretary of the Interior; the Act of May 11, 1898, permits
rights so approved to be used for power development as sub-
sidiary to the purpose of irrigation; but neither act applies
where no maps have been filed or approved, where the rights
claimed include power-houses, etec., and irrigation is not the
purpose of the use. Id.

7. Whether or not the Act of Feb. 15, 1901, superseded other
earlier right of way provisions, it obviously took the place
of the Act of May 14, 1896. Id.

8. The Act of Feb. 1, 1905, ma.kes no provisjon for electric
power-houses, etc., but only grants rights of way for ditches,
canals and reservoirs for diverting, storing and carrying
water. Id.

9. The purposes mentioned therein do not include the gen-
erating of electricity for commercial disposition, even though
some of the current is sold in adjacent or distant towns for
power, lighting and heating, or to persons engaged in mining,
milling or reducing ores. Id.

10. The United States is not estopped by acts of its officers
in entering into an agreement for the use of federal lands by
& power company, not sanctioned by law. Id.

11. Laches on the part of government officers is no defense.
to a suit to enforce public rights, and any exceptions to the
rule are inapplicable in a suit by the United States to enforce
its policy respecting land held in trust for all the people. Id.

12. The discretion of Congress to control the use of federal
lands through administrative regulations is not narmwly
confined. Id.

13. Such regulations where they exceed the power or author-
ization of Congress are void, but not where they are merely
illiberal, inequitable or unwise. Id. :

14. Parties whose use of federal lands can be legitimated
only by complying with an act of Congress can not-complain
of regulations adopted in its execution until they obtain a
license under the act and conform, dr offer to conform, to
“such regulations as are lawful. Id.
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15. The acts of Congress providing or recognizing that
rights to the use of waters in streams running through public
lands may be acquired in accordance with local laws do not
authorize the appropriation of rights of way through lands

- of the United States. Id.

16. When a forest reservation is made to include a school
section previously surveyed, the State may waive its right
to the section and select other lands in lieu. Calzforma v.
Deseret Water Co. . S T 3 13

17. A construction.of a land law by the Land Department
which, though differing from an earlier one, has been adopted
on full consideration and long consistently adhered to, and
upon the faith of which large acreages havée been acquired
and large expenditures made, will not readily be disturbed
by this court. Id.

18. The Oregon-California Railroad Grants made no distine-
tion between timber and other lands; title to all was vested
in the railroad company for transmission to actual settlers
upon the terms prescribed by the acts. Oregon & Cal. B. R
v.United Stales. .. .......ooiiiiieiinne ... .. 549

19. While the company could use the lands as a basis of
credit, it could not by trust deed convey an interest in either
land or timber exempt from the obligations of the granting
acts or the power of the government to compel their per-
formance. Id. ’

20. The acts not being instruments of conveyance, Congress,
in order to overcome & situation due to breaches of obliga-
‘tion which made the original scheme impracticable, had

" power to resume title and dispose of the land under condi-
tions assuring the company the equivalent of its interest
in the grants—$2.50 an acre. Id.

21. The “ Chamberlain-Ferris Act’’ examined and found to
accord with the power of Congress and the principles laid
down by this court in 238 U. 8. 393. Id.

22. This court having directed an injunction to hold the
land and timber intact until Congress should make new
provisions for their disposition consistently with the interest
of the railroad company, and an act having been passed
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accordingly after entry of the decree in the District Court,
this court, upon review of the decree based on departure
from its former mandate, may determine validity of the act
a8 a matter involved in the decree’s execution. Id.

93. A charge of perjury may be based upon a valid regula-

tion of the Land Department requiring an affidavit, if the

oath be taken “ before a competent tribunal, officer or per-
son” ' United States v. Morehead .. .. ..................

24. Regulations of the Land Department concerning public
lands must be deemed valid if not unreasonable, inappro-
priate, or inconsistent with acts of Congress. Id.

25. A regulation requiring applicants for soldiers’ home-
steads to make oath in their declaratory statements that
their claims are for their exclusive benefit, for purpose of
actual settlement, and not either directly or indirectly for the
benefit of another, and that agents filing such statements
have no right or interest in the filing thereof, is valid. Id.

26. A regulation providing that such statements, when filed
by agent, be executed before any officer authorized to ad-
minister oaths generally is valid; and if such oath be mate-

rial and false the person making it before a state officer vi- -

olates the federal perjury statutes. Id.

PUBLIC OFFICERS: :
1. The United States is not estopped by acts of its officers or
agents in agreeing to do or cause to be done what the law

607

does not sanction. Utah Power Co. v. United States....... 389

2. So held in regard to agreement for the use of public lands
by a power company. Id.

3. A suit to restrain a state officer from levying a tax under
alaw claimed to be unconstitutional is a suit against him as
an individual and, in absence of statute, abates upon expira- -
tion of term of office. PullmanCo.v. Knott'..............

4. Land Department, by regulation, may provide for verify-~
ing entry papers before state officers, and such oaths may
afford foundation for charge of perjury. United States v.
Morehead.. .. ........cvii

447

.. 607
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RAILROADS. See Ca.rriers; Corporations; Employers’ page

Liability Act; Interatate Commerce Acts; Negligence;
Safety Appliance Act.

1. Right of Congress to regulate hours of service and wages
as between railroads and their employees. Wilson v. New ..

2. Under the law of Kentucky, lessor and lessee railroad
companies are jointly liable for injury or death inflicted on
persons on the tracks, not trespassers, by the negligence of
the lessee. McAllister v.Ches. & Ohio Ry................

3. A Stafe may enact that any railroad of the State, leasing

-its road to a company of another State, shall be jointly liable

for actionable torts of the latter committed in the operation

of the road. " Chicago & Alton R. R. v. McWhirt..........
REAL PROPERTY. Seec Easements.

REBATES. See Interstate Commerce Acts, 6, 7, 10; Anti-
Trust Act, 1

RECEIVERS. See Laches; National Banks.

REGULATIONS:
Of Land Department. See Public Lands, 12-14, 17, 23-26.

REMOVAL. See Procedure, II.

REPUBLICAN FORM OF GOVERNMENT. Seec Constitu-
tional Law, XI.

'RETROACTIVE CONSTRUCTION. See Constitutional
Law, XIV, (2), (c).

REVIVOR AND SUBSTITUTION. Sce Abatement and
Revivor.

RIGHT OF WAY. See Public Lands, 2-15.
RIPARIAN RIGHTS. See Waters and Water Rights.

RULE 24:

’ Under this rule, costs in this court are not allowable in cases
where the United States is a party. Oregon & Cal. R. R. v.
UnitedStates. .. .. ... oo vt e ittt ittt eeee s

332

302

422

549
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Quare: Whether the rule inténds that sureties on a supei-
sedeas bond shall pay deficiency decrees in foreclosure cases,
or merely the costs and damages resulting from the delay
- caused by the appeal? Pease v. Rathbun-JonesCo. .. .... ..

RULE 87: .
Amendmentof §4......cciiiniiiiiiiiiinieins

SAFETY APPLIANCE ACT:
1. The act, as amended in 1903, makes absolute the duty to
provide grab-irons or hand-holds on ends, as well as sides, of
locomotive tenders. St. Joseph & G. I. Ry. v. Moore.. .. ..

2. Claimed equivalents cannot satisfy the law. Id.

3. Interstate carriers are liable to employees injured in dis-
charge of duty whenever failure to comply with act is prox-
imate cause of injury, irrespective of physical position
occupied by employee or nature of work upon which en-
gaged. Louis. & Nash. R. B.v.Layton.................

4. So held where failure of couplers in éwitching operation
resulted in plaintiff’s being thrown from car while preparing
to release brakes. Id.

5. Under Georgia Employers’ Liability Act, defenses of

273

. 623

311

617

assumed risk and contributory negligence eliminated when

violation of Federal Safety Appliance Act contributes to
cause the injury. Id.

SALE. See Foreclosure.
SATISFACTION. See Sureties.
SCHOOL LANDS. See Indians, 8; Public Lands, 1, 16.

SERVICE OF PROCESS:
1. Money judgment based on service by publication after
defendant had left State to establish new domicile is invalid,
though action began before actual change and while defend-
ant’s family continued to reside in State. McDonald v.
Mabee...........ovvvnn

2. Quare: Whether judgment would be valid if summons
had been left at defendant’s abode while family was in
State and before new domicile. was acquired? Id,

90



INDEX.

SERVICE' OF PROCESS—Continued.
3. Such judgment is invalid for Want of due serv1ce as we]l
in State or rendition as elsewhere. Id.

. 4. A power of attorney by which a Colorado fire insurance
company consented that service on a Missouri officer should
be deemed service on the company so long as the latter had
any liabilities outstanding in Missouri, held to authorize
service in a suit there upon a policy issued in and insur-
ing buildings in Colorado. Penna Fire Ins. Co. v.Gold Issue
Mining Co. . :

5. A corporatxon of one State may not be summoned in
another in an action in personam; without its consent, unless
it is present doing business. Phila. & Readmg RJ v."Mec-
Kibbin.......... . .

' See Junsdictlon, I.

6. Proceséf;.ihust be served on a duly authorized agent. Id.

7. That corporations subsidiary to another are doing busi-
ness in a State does not warrant finding that the other is
present there, doing business. Id.

8. Quare: Whether a corporation doing business in a State
may be served there on a.cause of action arising in another
State and unrelated to the business in the first? Id.

9. A corporation keld not estopped from contesting the juris-
diction, on the ground that it is not doing busihess in the
State, by an arrangement of counsel designed to facilitate

737

PAGE

93

. 264

. attempted service on one of its officers while in the State on:

private business. Id.

SERVITUDE, TO NAVIGATION. Sec Waters and Water
Rights.

SEVENTH AMENDMENT. - See Constitutional Law, XIII.

STATE INSURANCE:
System of state insurance, under Workmen’s Compensation
Laws, for compensation of employees injured or killed. New
York Cent. R. R.v. White ..

Hawkins v. Bleakly . . . e
Mountain Ttmber Co. v. Washmgton

STATES:
" State powers. See Constitutional Law.
State courts. See Jurisdiction.

. 188
. 210
. 219
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State statutes. See Table of Statutes Cited, and title Stat-
utes.
State laws and construction, following. See Procedure.

STATUTES:

See Table of Statutes Cited. Also Anti-Trust Act; Bank-
ruptcy Act; Criminal Law; Employers’ Liability Act;
Indians; Interstate Commerce Acts; Naturalization
Act; National Banks; Public Lands; Safety Appliance
Act; Tucker Act; Workmen’s Compensation Laws.

I. Principles of Construction.

1. While mere legislative declaration can not give character
to a law or turn illegal into legal operation, there is a pre-
sumption that the purpose of an act is the purpose expressly
declared by the legislature and confirmed by the state court.

"Bunting v. Oregon.........ccoviiiiiiiiiiine ... 426

2. If the terms of an act may be accommodated to its de-
clared purpose, the court will not hold that a legislature,
while intending one thing, through improvidence of lan-
guage, effected another. Id. ‘

3. A direction by Congress that a patent be issued an in-
dividual for land assigned him as an Indian allotment is to
be regarded, not as a proposal by the government which
upon acceptance makes a contract, but as a law amendable
and repealable at the will of Congress, subject to the qual-
ification that rights created by the execution of such provi-
sion can not be divested or impaired. United States v. Rowell 464

4. Acts of Congress granting land should not be treated as
mere conveyances when functioning as laws carrying out a
public policy. Oregon & Cal. R. R. v. United States. .. .. .... 549

I1. Particular Statutes and Ordinances.

1. Ordinance of 1787. TIowa not subject to. Hawkins v.
Bleakly .. A S (1)

2. Revised Statutes, § 764. Prov1dmg review by this court
of appellate judgments of Circuit Courts in habeas corpus
cases. Repealed by Judlclary Act of 1891 and Jud. Code,
§ 289. Horn v. Mitchell . . : ¥ §

3. Actof June 12, 1838. Estabhshmg Iowa Territory. Con-
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strued with respect to guaranty of trial by jury and held
superseded by state constitution. Hawkins v. Bleakly.... 210

4, Act of Aug. 19, 1890. Adopting International Regula-
tions for preventing collisions at sea. Under Art. 16, duty to
stop engines upon hearing fog signal of another vessel is
imperative. Lie v. San Francisco & Portland 8. 8. Co. .. ... 291

5. Tariff Act of 1918. Provision granting 5 per cent. dis-
count on goods imported in American bottoms not intended
to impair reciprocal commercial treaty agreements with
foreign nations; discount suspended entirely during existence
of agreements. Five Per Cent. Discount Cases............ 97

6. Chamberlain-Ferris Act of June 9, 1916. Accords with
power of Congress and principles laid downin 0. & C. R. R.
Co. v. United States, 238 U. S. 393. Oregon &Cal. R. R. v.
United States. . e, . c.... 549

7. Federal Corrupt Practices Acts. Not in effect adoptlon of
all state primary laws a.s acts of Congress United States v.
Graduwell . . e . 476

8. Actof Sept 3, 5, 1916. Establlshmg 8- hour day for em-
ployees of interstate carriers. As between carriers and em-
ployees affected, it fixes permanently an 8-hour standard for
work and wages, and, for the period defined by the act, a
scale of minimum wages. Wilson v. New................ 332

9. Georgia Employers’ Liability Act. Eliminates defenses of
assumed risk and contributory negligence when violation of
Federal Safety Appliance Act contributes to cause injury.
Lowis. & Nash. R. R. v.Layton.. .. ....................0617

10. Georgia Code, 1910, §6116. Affirmance of conviction by
divided court, some of justices not hearing argument, but
with notice and opportunity to defendant for reargument,
not violation of due process. Lott v. Pittman............ 588

11. Georgia Laws 1914, p. 271. Authorizing reconstruction
of county bridges and granting of new franchises. Street
railroad which surrendered perpetual, unconditional fran-
chise to use old county bridges in exchange for temporary
revocable grant, cannot enjoin authorities from constructing
new bridges under act and charging company one-third of
cost for use of new structures. Rome Ry. & Lt. Co. v.
FloydCounty .. .. ..o oo v viiinrviininnnnrinnneneenn... 257
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12. Iowa Workmen's Compensatwn Law. Constitutionality
sustained. Hawkins v. Bleakly. . el 210

13.. Kansas Laws 1908, c. 356' Gen. Stats. 1909, §§ 4676-4683. .
Requiring safeguards about dangerous machinery, abol-
ishing contributory negligence, assumption of risk and fellow
servant doctrine, and shifting burden of proof. Does not

~ violate due process when applied to employee who con-
tracted to provide safeguards. Bowersock v. Smith .. .. 29

14. Statute applies to corpomtlons as well as individuals.
Id.

15. Owensboro, Ky., Ordinances. Granting franchise to con-
struct and operate water works. Whether franchise granted
for definite term or duration of corporate existence. Owens-
boro v. Qwensboro Water Works Co. . et 166

16. Missouri Rev. Stats., 1909, § 7042. Requiring power of
attorney authorizing Insurance Superintendent to accept
personal service for foreign corporations doing business, and
while they have liabilities outstanding, in the State. Con- |
sent held to cover service in action on policy issued, and in-
suring buildings, in Colorado. Penna. Fire Ins. Co. v. Gold
Issue Mining Co... ...... 00 vttt iii i, 93

17. Such construction does not deprive of due process,
though party taken by surprise. Id.

'18. New York Workmen’s Compensation Law. Constitution-
ality sustained. New York Cent. R. R.v. While.......... 188

19. Oregon, Gen. Laws 1913, ¢. 102. Limiting hours of em-
ployment in factories and providing extra pay for over-time.
Upheld as valid state, health regulation. Bunting v.Oregon. 426

20. Tennessee Acls 1908, ¢. 601, making nonresident personal
representatives,of decedents leaving assets in State citizens
thereof for purposes of suit, does not exclude resort to federal,
court. Memphis Street Ry. v. Moore .. .. ................ 299

21. As construed by state supreme court, purpose of act is
to permit them to sue tn forma pauperis. ' Id.

|
22. Tezas Rev. Slals., Art. 1206. Suit against corporation
not abated by dissolution pendmg appea.l Pea'se v.
Rathbun—JonesCo D £
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23. Texas Crim. Stats., 1911, c. 8, Arts. 538, 539—"‘ Bucket
Shop " Law. Contracts for purchase and sale of cotton for
future delivery on cotton exchange not repugnant to, when
actual delivery bona fide intended by parties. Bond v. Hume 15

24, Id. Arts. 645, 646, shifting burden of proof in criminal
prosecutions under statute, afford no justification for hold-
ing, in action to enforce contract, that averments-of petition
must be taken to be untrue. . Id. :

25. Washinglon Workmen’s Compensation dct. Constitu-
tionality sustained. 'Mountain Timber Co. v. Washington .. 219

26. Id. Section 4, making it a misdemeanor to deduct pre-
mium from wages, not construed, in absence of constraining
state construction, to prohibit employers and employees, in
agreeing upon terms of employment, from taking into con-
sideration fact that employer is a contributor to state in-
surance fund. Id. ‘

27. Id. Tnjury to einployee, held not engaged in interstate
commerce, remediable only as provided by Washington
Compensation Act. Raymond v. Chicago, Mil. & St. P. Ry. 43

28. Washington, Rem. & Ball. Ann. Code, § 789. Seven-year
statute of limitations inapplicable when claim of title accom-
- panying possession not made in good faith. Baker v. Scho-
el e i i i i e .. 114

29. West Virginia Acts 1915, c. 26. Rights of candidates for.
nomination for U. S, Senator in primary under West Virginia
primary election law derived wholly from state law; con-
spiracy to debauch primary therefore not within Criminal
Code, § 19. Uniled States v. Gradwell. .. .. .............. 476

STOCKS: .
1. National bank directors may. empower cashier to sell cor-
porate shares acquired by bank as result of loan made upon
them as security. Union Natl. Bank v. McBoyle .. ....... 26

2. Validity of contract for purchase and sale for future de-
livery on New York Cotton Exchange. Bond v. Hume.... 15

STRIKES. 'See Carriers, 9. :
Interposition of Congress to prevent. See Wilson v. New.. 332
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SUBSTITUTION OF PARTIES. Sec Abatement and Re- pacn
vivor.

SUPERSEDEAS. See Sureties.

SURETIES: _
1. Federal courts sitting in equity may render summary
judgment against sureties on appeal bonds. Pease v.
BRathbun~Jones Co......uuuue it iinensienrneeenenenen. . 213

2. Quere: Is notice always essential in such cases? Id.

3. Quare: Whether Rule 29 of this court—Rule 13, 5th
C. C. A.—requires sureties to pay deficiency decrees in fore-
closure cases, or merely costs and damages resulting from the
delay caused by the appeal? Id.

4. Since payment by principal obligor ends liability of the
sureties, the latter cannot complain of a money decree
against them, which has been paid-by one of them appar-
ently acting for the principal, in absence of a showing that he
paid in satisfaction of his own liability. Id.

SURRENDER. Sece Franchisé and License, 7-8.

TARIFF ACT: ‘
1. The Act of 1913, § IV, par. J, sub-sec. 7, grants a dis-
count of 5 per cent. on goods imported in American bottoms.
Five Per Cent. Discount Cases:........coovevenvenannn... 97

2. A proviso to the clause granting the discount that treaty
rights shall not be impaired, construed as intended to respect
treaty privileges with which the grant would be in conflict,
not by extending discount to goods imported in foreign ves-
sels but by suspending the grant entirely while the treaty
provisions exist. Id.

TAXATION: ‘
Suit to enjoin tax. See Abatement and Revivor.
The Constitution does not require a separate exercise of the
state powers of regulation and taxation. Mounlain Tvmber
Co.v. Washington .. .. .. ...cvvviueiiieaninnianan... 219

TEXAS ¢ BUCKET SHOP'" LAW:
Construed. Bond v.Hume........ccoveverenunnnenees, 15
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TIME: PAGE
In computing time * from and after ”” a day named, that day
should ordinarily be excluded, but not where the purpose of
those whose words are construed will be defeated. Qwens-
boro v. Owensboro Water WorksCo........................ 166

¢“ TRANSPORTATION.” See Interstate Commerce Acts,
3.

TREATIES:
1. Reciprocal commercial treaty agreements between this
country and foreign nations held not intended to be impaired
by Tariff Act of 1913 granting discount on goods imported
in American bottoms. Five Per Cent. Discount Cases...... 97

2. The Treaty with Prussia, 1799, Art. 19, makes no provi-
sion for indefinite stay of vessels, and includes prizes only
when in charge of vessels of war. The Appam............ 124

3. The treaty provides only for temporary asylum for cer-
tain purposes and was not intended to make an American
port a harbor of refuge for captured prizes of a belligerent
government. Id. :

TUCKER ACT:
Action under, for damages to private land resulting from
overflow caused by lmprovement of navigable waters.
United States v. Cress. . - 3

VENDOR AND VENDEE:
Foreclosure of vendor’s lien. See Foreclosuro

1. In a suit to determine title to land, a decree by consent

" that title at the commencement of suit was, and has re-
mained, in one party, and that the title be quieted in him, and
providing that the decree shall operate as a release to him
from the opposing parties, is not to be construed as a con-
veyance divesting their title but as an adjudication that they
had none. Donohuev.Vosper.......................... 59

2. Such a decree therefore does not disturb the relation of
warrantor and warrantee existing between two parties who
consented to it and against whom it operated, and when one
of them afterwards acquires title from the successful party,
the covenant attaches by estoppel in favor of the warrantee,
Id,
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VENDOR AND VENDEE-—Coniinued

3. The question being whether a decree operated to termi-
nate the relation of warrantor and warrantee between two
parties, their conduct in dealing with the property after-
wardsis zeld to be a practical éonstruction thai it did not. Id.

VERDICT. See Instructions to Jury; Jury.

WAGES:

Regulation of. See Constitutional Law, XII, (2); XIV,
4, 8.

Oregon law of 1913, an hours of service, not a wage, law.
Bunting v. Oregon............oocoiiiiiiiiiiin i ..

WAIVER. Sce Franchise and License, 7-8.

1. When parties in Circuit Court of Appeals, to shorten
litigation by bringing merits directly to this court, consent
to final judgment in lieu of one remanding for re-trial, such
consent is not a waiver of errors relied on. Thomsen v.
CaYSET. .. o ot e e e

2. Objection that a summary judgment against sureties on
an appesl bond was not preceded by notice is waived by in-
voking trial court’s deciston on the merits upon an undis-
puted state of facts. Pease v. Rathbun~JonesCo......... ..

3. Objection going to form of District Court’s decree, if not
taken on a first appeal to the Circuit Court of Appeals, may
be deemed waived on a second. Id.

4. Error in suing out writ of error in name of plaintiff after
he had died held waived by stipulation of counsel that ad-

ministrator might be substituted. McCluskey v. Marys— '

ville & Northern Ry..

* WAR, . See Adnﬂralty; International Law.

WARRANTY. Seec Vendor and Vendee.

WATERS AND WATER RIGHTS:

As to laws governing rights of way over publid land for.

ditches, canals, etc., and relation to development of water
power. See Public Lands, 2-9.

1. The servitude to the interests of navigation of private
lands forming the banks and bed of a stream is a natural

PAGE

426

' 66

273

36
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WATERS AND WATER RIGHTS—Conlinued. PAGE
servitude, confined to such streams as in their natural condi-
tion are susceptible of valuable publie use in navigation, and
confined to the natural condltxon of such streams United -
Statesv Cress .. 3 [

2. When navigable streams are improved by the federal
government by means of locks and dams which raise the
water above its natural level, they remain navigable waters
of the United States for all purposes of federal jurisdiction
and regulation. Id.

3. The power of the federal government to improve navi-
gable streams in the interest of commerce must be exeicised,
when private property is taken, in subordlnatlon to the Fifth
Amendment. Id.

4. When such improvement subjects private lands to pe-
riodical overflows, injuring though not destroying their
value, the United States is liable ez contractu to make com-
pensation. Id.

5. Upon payment, the United States acquires an easement
to overflow the land, the fee, however, remaining in the
private owner. Id.

6. The right to have the water of a non-navigable stream
flow away from riparian land without artificial obstruction
is not a mere easement or appurtenance, but exists by the
law of nature as an inséparable part of the land itself. Id.

7. The acts of Congress providing or recognizing that rights
to the use of waters in streams running through public lands
may be ac¢quired in accordance with local laws do not author-
ize the appropriation of rights of way through lands of the
United States. Utah Power Co. v. Uniled States. . .... 389

. 8. For a case in which the right to attack a state water ad-
judication was lost by laches and estoppel. See Enterprise
Irrig. Dist. v.Canal Co. .. .. oo vv v ee i ... 157,

WATER WORKS:
Construction of ordinances granting franchise to construct
and operate water works. Owensboro v. Owensboro Water
S Works €0, oL o e ey 166
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WORKMEN’'S COMPENSATION LAWS: . PAGE
New York Law upheld. New York Cent. R. R. v. White ... 188
Towa Law upheld. Hawkins v. Bleakly................. 210
Washington Law upheld. Mountain Timber Co. v. Wash-
RGLOM. o v e et e it e e e i e 219

Injuries to an employee while laboring in a tunnel under
construction in Washington to shorten carrier’s main line
between interstate points (the tunnel never having been used
in interstate commerce) are not remediable under the Fed-
eral Employers’ Liability Act but only under the Washing-
ton Workmen’s Compensation Act. Raymond v. Chicago,
Mil. & St. P.Ry.........c... ... .c.iiiuiiail .. 43

WRIT. See Execution; Injunction.
Of error. See Jurisdiction; Procedure.

Summons. See Service of Process.

WRITINGS. Seec Construction; Computation of Time.



